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The Federalist 8

the poet who says – 
For forms of government let fools contest –
That which is best administered is best.2
– yet we may safely pronounce, that the true test of a good 

government is its aptitude and tendency to produce a good 
administration.

The Federalist, No. 70
There is an idea, which is not without its advocates, that a 

vigorous executive is inconsistent with the genius of republican 
government. The enlightened well-wishers to this species of 
government must at least hope that the supposition is destitute of 
foundation; since they can never admit its truth, without at the same 
time admitting the condemnation of their own principles. Energy in 
the executive is a leading character in the definition of good 
government. It is essential to the protection of the community against 
foreign attacks: it is not less essential to the steady administration of 
the laws, to the protection of property against those irregular and high 
handed combinations, which sometimes interrupt the ordinary course 
of justice to the security of liberty against the enterprises and assaults 
of ambition, of faction and of anarchy. Every man the least conversant 
in Roman story knows how often that republic was obliged to take 
refuge in the absolute power of a single man, under the formidable 
title of dictator, as well against the intrigues of ambitious individuals, 
who aspired to the tyranny, and seditions of whole classes of the 
community, whose conduct threatened the existence of all 
government, as against the invasions of external enemies, who 
menaced the conquest and destruction of Rome. 

There can be no need however to multiply arguments or examples 
on this head. A feeble executive implies a feeble execution of the 
government. A feeble execution is but another phrase for a bad 
execution: And a government ill executed, whatever it may be in 
theory, must be in practice a bad government.

Taking it for granted, therefore, that all men of sense will agree in 
the necessity of an energetic executive; it will only remain to inquire, 

2 Alexander Pope, Essay on Man, Book VI.
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9 The Federalist

what are the ingredients which constitute this energy – how far can 
they be combined with those other ingredients which constitute safety 
in the republican sense? And how far does this combination 
characterize the plan, which has been reported by the convention?

The ingredients, which constitute energy in the executive, are first 
unity, secondly duration, thirdly an adequate provision for its support, 
fourthly competent powers.

The circumstances which constitute safety in the republican sense 
are, first, a due dependence on the people, secondly a due 
responsibility. 

Those politicians and statesmen, who have been the most 
celebrated for the soundness of their principles, and for the justness of 
their views, have declared in favor of a single executive and a 
numerous legislature. They have with great propriety considered 
energy as the most necessary qualification of the former and have 
regarded this as most applicable to power in a single hand; while they 
have with equal propriety considered the latter as best adapted to 
deliberation and wisdom, and best calculated to conciliate the 
confidence of the people and to secure their privileges and interests.

That unity is conductive to energy will not be disputed. Decision, 
activity, secrecy, and dispatch will generally characterize the 
proceedings of one man, in a much more eminent degree, than the 
proceedings of any greater number; and in proportion as the number 
is increased, these qualities will be diminished.

This unity may be destroyed in two ways; either by vesting the 
power in two or more magistrates of equal dignity and authority; or by 
vesting it ostensibly in one man, subject in whole or in part to the 
control and cooperation of others, in the capacity of counsellors to 
him. Of the first the two consuls of Rome3 may serve as an example; of 
the last we shall find examples in the constitutions of several of the 
states. New York and New Jersey, if I recollect right, are the only states, 
which have entrusted the executive authority wholly to single men. 
Both these methods of destroying the unity of the executive have their 

3 In the ancient Roman Republic, the office of chief magistrate was invested in 
two consuls who were nominated by the Senate and elected in a popular 
assembly for one-year concurrent terms. Each consul held the power of veto 
over the other’s decisions.
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The Federalist 10

partisans; but the votaries of an executive council are the most 
numerous. They are both liable, if not equal, to similar objections; and 
may in most lights be examined in conjunction.

The experience of other nations will afford little instruction on 
this head. As far however as it teaches anything, it teaches us not to be 
enamoured of plurality in the executive. We have seen that the 
Achaeans on an experiment of two Praetors, were induced to abolish 
one.4 The Roman history records many instances of mischiefs to the 
republic from the dissension between the consuls, and between the 
military tribunes, who were at times substituted to the consuls. But it 
gives us no specimens of any peculiar advantages derived to the state, 
from the circumstances of the plurality of those magistrates. That the 
dissension between them were not more frequent, or more fatal, is 
matter of astonishment; until we advert to the singular position in 
which the republic was almost continually placed and to the prudent 
policy pointed out by the circumstances of that state, and pursued by 
the councils, of making a division of the government between them. 
The Patricians engaged in a perpetual struggle with the Plebeians5 for 
the preservation of their ancient authorities and dignities; the consuls, 
who were generally chosen out of the former body, were commonly 
united by the personal interest they had in the defence of the 
privileges of their order. In addition to this motive of union, after the 
arms of the republic had considerably expanded the bounds of the 
empire, it became an established custom with the consuls to divide the 
administration between themselves by lot; one of them remaining at 
Rome to govern the city and its environs; the other taking the 
command in the more distant provinces. This expedient must no 
doubt have had great influence in preventing those collisions and 
rivalships, which might otherwise have embroiled the peace of the 
republic.

But quitting the dim light of historical research, and attaching 
ourselves purely to the dictates of reason and good sense, we shall 

4 Hamilton refers to the chief magistrates of Achaean League, a confederacy 
of Greek city-states. Publius had reviewed the ancient Greeks’ attempts to 
form confederated republics in Federalist 18.
5 Patricians were members of a hereditary noble class; plebeians were 
commoners.
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11 The Federalist

discover much greater cause to reject than to approve the idea of 
plurality in the executive, under any modification whatever.

Wherever two or more persons are engaged in any common 
enterprise or pursuit, there is always danger of difference of opinion. If 
it be a public trust or office in which they are clothed with equal 
dignity and authority, there is peculiar danger of personal emulation 
and even animosity. From either and especially from all these causes, 
the most bitter dissensions are apt to spring. Whenever these happen, 
they lessen the respectability, weaken the authority, and distract the 
plans and operations of those whom they divide. If they should 
unfortunately assail the supreme executive magistracy of a country, 
consisting of a plurality of persons, they might impede or frustrate the 
most important measures of the government, in the most critical 
emergencies of the state. And what is still worse, they might split the 
community into the most violent and irreconcilable factions, adhering 
differently to the different individuals who composed the magistracy. 

Men often oppose a thing merely because they have had no 
agency in planning it, or because it may have been planned by those 
whom they dislike. But if they have been consulted and have 
happened to disapprove, opposition then becomes in their estimation 
an indispensable duty of self-love. They seem to think themselves 
bound in honor, and by all the motives of personal infallibility to 
defeat the success of what has been resolved upon, contrary to their 
sentiments. Men of upright, benevolent tempers have too many 
opportunities of remarking with horror, to what desperate lengths this 
disposition is sometimes carried, and how often the great interests of 
society are sacrificed to the vanity, to the conceit and to the obstinacy 
of individuals, who have credit enough to make their passions and 
their caprices interesting to mankind. Perhaps the question now 
before the public may in its consequences afford melancholy proofs of 
the effects of this despicable frailty, or rather detestable vice in the 
human characters. . . .

Upon the principles of a free government, inconveniences from 
the source just mentioned must necessarily be submitted to in the 
formation of the legislature; but it is unnecessary and therefore unwise 
to introduce them into the constitution of the executive. It is here too 
that they may be most pernicious. In the legislature, promptitude of 
decision is oftener an evil than a benefit. The differences of opinion, 
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The Federalist 12

and the jarrings of parties in that department of the government, 
though they may sometimes obstruct salutary plans, yet often 
promote deliberations and circumspection; and serve to check 
excesses in the majority. When a resolution too is once taken, the 
opposition must be at an end. That resolution is a law, and resistance 
to it is punishable. But no favorable circumstances palliate or atone for 
the disadvantages of dissension in the executive department. Here 
they are pure and unmixed. There is no point at which they cease to 
operate. They serve to embarrass and weaken the execution of the plan 
or measure, to which they relate, from the first step to the final 
conclusion of it. They constantly counteract those qualities in the 
executive, which are most necessary ingredients in its composition, 
vigor and expedition, and this without any counterbalancing good. In 
the conduct of war, in which the energy of the executive is the bulwark 
of the national security, everything would be to be apprehended from 
its plurality. 

It must be confessed that these observations apply with principal 
weight to the first case supposed, that is to a plurality of magistrates of 
equal dignity and authority; a scheme the advocates for which are not 
likely to form a numerous sect: But they apply, though not with equal, 
yet with considerable weight, to the project of a council, whose 
concurrence is made constitutionally necessary to the operations of 
the ostensible executive. An artful cabal in that council would be able 
to distract and to enervate the whole system of administration. If no 
such cabal should exist, the mere diversity of views and opinions 
would alone be sufficient to tincture the exercise of the executive 
authority with a spirit of habitual feebleness and dilatoriness.

But one of the weightiest objections to a plurality in the executive, 
and which lies as much against the last as the first plan, is that it tends 
to conceal faults, and destroy responsibility. Responsibility is of two 
kinds, to censure and to punishment. The first is the most important of 
the two; especially in an elective office. Man, in public trust, will much 
oftener act in such a manner as to render him unworthy of being any 
longer trusted, than in such a manner as to make him obnoxious to 
legal punishment. But the multiplication of the executive adds to the 
difficulty of detection in either case. It often becomes impossible, 
amidst mutual accusations, to determine on whom the blame or the 
punishment of a pernicious measure, or series of pernicious measures 
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13 The Federalist

ought really to fall. It is shifted from one to another with so much 
dexterity, and under such plausible appearances, that the public 
opinion is left in suspense about the real author. The circumstances 
which may have led to any national miscarriage or misfortune are 
sometimes so complicated, that where there are a number of actors 
who may have had different degrees and kinds of agency, though we 
may clearly see upon the whole that there has been mismanagement, 
yet it may be impracticable to pronounce to whose account the evil 
which may have been incurred is truly chargeable. . . .

“I was overruled by my council. The council were so divided in 
their opinions, that it was impossible to obtain any better resolution 
on the point.” These and similar pretexts are constantly at hand, 
whether true or false. And who is there that will either take the trouble 
or incur the odium of a strict scrutiny into the secret springs of the 
transaction? Should there be found a citizen zealous enough to 
undertake the unpromising task, if there happen to be a collusion 
between the parties concerned, how easy is it to clothe the 
circumstances with so much ambiguity, as to render it uncertain what 
was the precise conduct of any of those parties?

In the single instance in which the governor of this state is 
coupled with a council, that is in the appointment to offices, we have 
seen the mischiefs of it in the view now under consideration. 
Scandalous appointments to important offices have been made. Some 
cases indeed have been so flagrant that ALL PARTIES have agreed in 
the impropriety of the thing. When enquiry has been made, the blame 
has been laid by the governor on the members of the council; who on 
their part have charged it upon his nomination: While the people 
remain altogether at a loss to determine by whose influence their 
interests have been committed to hands so unqualified, and so 
manifestly improper. In tenderness,6 I forbear to descend to 
particulars.

It is evident from these considerations, that the plurality of the 
executive tends to deprive the people of the two greatest securities 
they can have for the faithful exercise of any delegated power; first, the 
restraints of public opinion, which lose their efficacy as well on 

6 wishing to be kind or tactful
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The Federalist 14

account of the division of the censure attendant on bad measures 
among a number, as on account of the uncertainty on whom it ought 
to fall; and secondly, the opportunity of discovering with facility and 
clearness the misconduct of the persons they trust, in order either to 
their removal from office, or to their actual punishment, in cases 
which admit of it.

In England the King is a perpetual magistrate; and it is a maxim, 
which has obtained for the sake of the public peace, that he is 
unaccountable for his administration, and his person sacred. Nothing 
therefore can be wiser in that kingdom than to annex to the king a 
constitutional council, who may be responsible to the nation for the 
advice they give. Without this there would be no responsibility 
whatever in the executive department; an idea inadmissible in a free 
government. But even there the king is not bound by the resolutions 
of his council, though they are answerable for the advice they give. He 
is the absolute master of his own conduct, in the exercise of his office; 
and may observe or disregard the council given to him at his sole 
discretion. 

But in a republic, where every magistrate ought to be personally 
responsible for his behaviour in office, the reason which in the British 
constitution dictates the propriety of a council not only ceases to 
apply, but turns against the institution. In the monarchy of Great 
Britain, it furnishes a substitute for the prohibited responsibility of the 
chief magistrate; which serves in some degree as a hostage to the 
national justice for his good behavior. In the American republic it 
would serve to destroy, or would greatly diminish the intended and 
necessary responsibility of the chief magistrate himself.

The idea of a council to the executive, which has so generally 
obtained in the state constitutions, has been derived from that maxim 
of republican jealousy, which considers power as safer in the hands of 
a number of men than of a single man. If the maxim should be 
admitted to be applicable to the case, I should contend that the 
advantage on that side would not counterbalance the numerous 
disadvantages on the opposite side. But I do not think the rule at all 
applicable to the executive power. I clearly concur in opinion in this 
particular with a writer whom the celebrated Junius pronounces to be 
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15 The Federalist

“deep, solid and ingenious,”7 that, “the executive power is more 
confined when it is one:” That it is far more safe there should be a 
single object for the jealousy and watchfulness of the people; and in a 
word that all multiplication of the executive is rather dangerous than 
friendly to liberty.

A little consideration will satisfy us, that the species of security 
sought for in the multiplication of the executive is unattainable. 
Numbers must be so great as to render combination difficult; or they 
are rather a source of danger than of security. The united credit and 
influence of several individuals must be more formidable to liberty 
than the credit and influence of either of them separately. When power 
therefore is placed in the hands of so small a number of men, as to 
admit of their interests and views being easily combined in a common 
enterprise, by an artful leader, it becomes more liable to abuse and 
more dangerous when abused, than if it be lodged in the hands of one 
man; who from the very circumstance of his being alone will be more 
narrowly watched and more readily suspected, and who cannot unite 
so great a mass of influence as when he is associated with others. The 
Decemvirs of Rome,8 whose name denotes their number, were more 
to be dreaded in their usurpation than any ONE of them would have 
been. No person would think of proposing an executive much more 
numerous than that body[;] from six to a dozen have been suggested 
for the number of the council. The extreme of these numbers is not 
too great for an easy combination; and from such a combination 
America would have more to fear, than from the ambition of any single 
individual. A council to a magistrate, who is himself responsible for 
what he does, are generally nothing better than a clog upon his good 
intentions; are often the instruments and accomplices of his bad, and 
are almost always a cloak to his faults.

I forbear to dwell upon the subject of expense; though it be 

7 Junius was the pseudonym of a popular British polemicist. The writer Junius 
commended was Jean Louis de Lolme (1740–1806), a Genevan and British 
political theorist who wrote The Constitution of England (1771).
8 Publius refers to two commissions of ten men appointed by the Roman 
Senate in the 5th century BC and tasked to design a written law code. The 
second commission became tyrannical and were ousted by popular 
insurrection.
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The Federalist 16

evident that if the council should be numerous enough to answer the 
principal end, aimed at by the institution, the salaries of the members, 
who must be drawn from their homes to reside at the seat of 
government, would form an item in the catalogue of public 
expenditures, too serious to be incurred for an object of equivocal9 
utility. 

I will only add, that prior to the appearance of the Constitution, 
I rarely met with an intelligent man from any of the states, who did not 
admit as the result of experience, that the UNITY of the Executive of 
this state was one of the best of the distinguishing features of our 
Constitution.

The Federalist, No. 71
DURATION in office has been mentioned as the second requisite 

to the energy of the executive authority. This has relation to two 
objects: To the personal firmness of the Executive Magistrate in the 
employment of his constitutional powers; and to the stability of the 
system of administration which may have been adopted under his 
auspices. With regard to the first, it must be evident, that the longer 
the duration of office, the greater will be the probability of obtaining 
so important an advantage. It is a general principle of human nature, 
that a man will be interested in whatever he possesses, in proportion 
to the firmness or precariousness of the tenure, by which he holds it; 
will be less attached to what he holds by a momentary or uncertain 
title, than to what he enjoys by a durable or certain title; and of course 
will be willing to risk more for the sake of the one, than for the sake of 
the other. This remark is not less applicable to a political privilege, or 
honor, or trust, than to any article of ordinary property. The inference 
from it is, that a man, acting in the capacity of Chief Magistrate, under 
a consciousness, that in a very short time he must lay down his office, 
will be apt to feel himself too little interested in it, to hazard any 
material censure or perplexity, from the independent exertion of his 
powers, or from encountering the ill-humors, however transient, 
which may happen to prevail either in a considerable part of the 
society itself, or even in a predominant faction in the legislative body. 

9 uncertain
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Document 22
_____________________________

On the Source of Executive Power:
An Autobiography

Theodore Roosevelt
1913

Our Chief Magistrate and His Powers
William Howard Taft

1916

Although they were once close political allies, Theodore Roosevelt and 
William Howard Taft came to embody different wings of the Republican 
Party. Roosevelt was a Progressive, who had come to embrace reforms such as 
the direct primary, the ballot initiative, the referendum, and the recall. Taft 
was more of a traditionalist, who believed that party government, with its 
emphasis on loyalty to party leadership, was an indispensable part of 
democratic life. The direct primary would allow individual members of the 
party, rather than party leaders at a convention, to choose the party nominee.

In the following selections from Roosevelt’s An Autobiography of 
Theodore Roosevelt (1913) and Taft’s Our Chief Magistrate and His 
Powers (1916), we can see the difference in their understandings of 
presidential power. Roosevelt’s argument invites comparison with Jefferson 
(Document 10) and Lincoln (Documents 16 and 17). 

Source: Theodore Roosevelt, An Autobiography of Theodore 
Roosevelt, ed., Stephen Brennan (New York: Skyhorse Publishing, 2011), 
304–10; William Howard Taft, Our Chief Magistrate and His Powers 
(New York: Columbia University Press, 1916), 138–40.

_____________________________

Theodore Roosevelt, An Autobiography
The most important factor in getting the right spirit in my 

Administration, next to the insistence upon courage, honesty, and a 
genuine democracy of desire to serve the plain people, was my 
insistence upon the theory that the executive power was limited only 
by specific restrictions and prohibitions appearing in the Constitution 
or imposed by the Congress under its Constitutional powers. My view 
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148 On the Source of Executive Power

was that every executive officer, and above all every executive officer in 
high position, was a steward of the people bound actively and 
affirmatively to do all he could for the people, and not to content 
himself with the negative merit of keeping his talents undamaged in a 
napkin. I declined to adopt the view that what was imperatively 
necessary for the Nation could not be done by the President unless he 
could find some specific authorization to do it. My belief was that it 
was not only his right but his duty to do anything that the needs of the 
Nation demanded unless such action was forbidden by the 
Constitution or by the laws. Under this interpretation of executive 
power I did and caused to be done many things not previously 
done by the President and the heads of the departments. I did not 
usurp power, but I did greatly broaden the use of executive power. 
In other words, I acted for the public welfare, I acted for the 
common well-being of all our people, whenever and in 
whatever manner was necessary, unless prevented by direct 
constitutional or legislative prohibition. I did not care a rap for the 
mere form and show of power; I cared immensely for the use that 
could be made of the substance. The Senate at one time objected 
to my communicating with them in printing, preferring the 
expensive, foolish, and laborious practice of writing out the 
messages by hand. It was not possible to return to the outworn 
archaism of hand writing; but we endeavored to have the printing 
made as pretty as possible. Whether I communicated with the 
Congress in writing or by word of mouth, and whether the writing was 
by a machine, or a pen, were equally, and absolutely, 
unimportant matters. The importance lay in what I said and in the 
heed paid to what I said. So as to my meeting and 
consulting Senators, Congressmen, politicians, financiers, and 
labor men. I consulted all who wished to see me; and if I wished to 
see any one, I sent for him; and where the consultation took place 
was a matter of supreme unimportance. I consulted every man 
with the sincere hope that I could profit by and follow his advice; 
I consulted every member of Congress who wished to be consulted, 
hoping to be able to come to an agreement of action with him; 
and I always finally acted as my conscience and common sense 
bade me act. 

About appointments I was obligated by the Constitution 
to consult the Senate; and the long-established custom of the 
Senate meant that in practice this consultation was with individual 
Senators 
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On the Source of Executive Power 149

and even with big politicians who stood behind the Senators. I was 
only one-half the appointing power; I nominated; but the Senate 
confirmed. In practice, by what was called “the courtesy of the Senate,” 
the Senate normally refused to confirm any appointment if the 
Senator from the State [of the nominee’s residence] objected to it. In 
exceptional cases, where I could arouse public attention, I could force 
through the appointment in spite of the opposition of the Senators; in 
all ordinary cases this was impossible. On the other hand, the Senator 
could, of course, do nothing for any man unless I chose to nominate 
him. In consequence the Constitution itself forced the President and 
the Senators from each State to come to a working agreement on the 
appointments in and from that State.

My course was to insist on absolute fitness, including honesty, as a 
prerequisite to every appointment; and to remove only for a good 
cause, and, where there was such cause, to refuse even to discuss with 
the Senator in interest the unfit servant’s retention. Subject to these 
considerations, I normally accepted each senator’s recommendations 
for offices of a routine kind, such as most post-offices and the like, but 
insisted on myself choosing the men for the more important positions. 
I was willing to take any good man for postmaster; but in the case of a 
Judge or District Attorney or Canal Commissioner or Ambassador, I 
was apt to insist either on a given man or else on any man with a given 
class of qualifications. If the Senator deceived me, I took care that he 
had no opportunity to repeat the deception. 

In a number of instances, the legality of executive acts of my 
Administration was brought before the courts. They were uniformly 
sustained. For example, prior to 1907 statutes relating to the 
dispositions of coal lands had been construed as fixing the flat price at 
$10 to $20 per acre. The result was that valuable coal lands were sold 
for wholly inadequate prices, chiefly to big corporations. By executive 
order the coal lands were withdrawn and not opened for entry until 
proper classification was placed thereon by Government agents. There 
was a great clamor that I was usurping legislative power; but the acts 
were not assailed in court until we brought suits to set aside entries 
made by persons and associations to obtain larger areas than the 
statutes authorized. This position was opposed on the ground that the 
restrictions imposed were illegal; that the executive orders were illegal. 
The Supreme Court sustained the Government. In the same way our 
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150 On the Source of Executive Power

attitude in the water power question was sustained, the Supreme 
Court holding that the Federal Government had the rights we claimed 
over streams that are or may be declared navigable by Congress. Again, 
when Oklahoma became a State we were obligated to use the 
executive power to protect Indian rights and property, for there had 
been an enormous amount of fraud in the obtaining of Indian lands by 
white men. Here we were denounced as usurping power over a State 
as well as usurping power that did not belong to the executive. The 
Supreme Court sustained our action.  

In connection with the Indians, by the way, it was again and again 
necessary to assert the position of the President as steward of the 
whole people. I had a capital Indian Commissioner, Francis E. Leupp. 
I found that I could rely on his judgement not to get me into fights 
that were unnecessary, and therefore I always backed him to the limit 
when he told me that a fight was necessary. On one occasion, for 
example, Congress passed a bill to sell to settlers about a half a million 
acres of Indian land in Oklahoma at one and a half dollars an acre. I 
refused to sign it, and turned the matter over to Leupp. The bill was 
accordingly withdrawn, amended so as to safeguard the welfare of the 
Indians, and the minimum price raised to five dollars an acre. Then I 
signed the bill. We sold that land under sealed bids, and realized for 
the Kiowa, Comanche, and Apache Indians more than four million 
dollars--three millions and a quarter more than they would have 
obtained if I had signed the bill in its original form. In another case, 
where there had been a division among the Sac and Fox Indians, part 
of the tribe removing to Iowa, the Iowa delegation in Congress, 
backed by two Iowans who were members of my Cabinet, passed a bill 
awarding a sum of nearly a half million to the Iowa seceders. They had 
not consulted the Indian Bureau. Leupp protested against the bill, and 
I vetoed it. A subsequent bill was passed on the lines laid down by the 
Indian Bureau, referring the whole controversy to the courts, and the 
Supreme Court in the end justified our position by deciding against 
the Iowa seceders and awarding the money to the Oklahoma stay-at-
homes. 

As to all action of this kind there have long been two schools of 
political thought, upheld with equal sincerity. The division has not 
normally been along political, but temperamental, lines. The course I 
followed, of regarding the executive as subject only to the people, and 
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under the Constitution, bound to serve the people affirmatively in 
cases where the Constitution does not explicitly forbid him to render 
the service, was substantially the course followed by both Andrew 
Jackson and Abraham Lincoln. Other honorable and well-meaning 
Presidents, such as James Buchanan, took the opposite and, as it seems 
to me, narrowly legalistic view that the President is the servant of 
Congress rather than of the people, and can do nothing, no matter 
how necessary it be to act, unless the Constitution explicitly 
commands the action. Most able lawyers who are past middle age take 
this view, and so do large numbers of well-meaning, respectable 
citizens. My successor in office1 took this, the Buchanan, view of the 
President’s powers and duties.

For example, under my Administration we found that one of the 
favorite methods adopted by the men desirous of stealing the public 
domain was to carry the decision of the Secretary of the Interior into 
court. By vigorously opposing such action, and only by so doing, we 
were able to carry out the policy of properly protecting the public 
domain.

I acted on the theory that the President could at any time in his 
discretion withdraw from entry any of the public lands of the United 
States and reserve the same for forestry, for water-power sites, for 
irrigation, and other public purposes. Without such action it would 
have been impossible to stop the activity of the land thieves. No one 
ventured to test its legality by lawsuit. My successor, however, himself 
questioned it, and referred the matter to Congress. Again Congress 
showed its wisdom by passing a law which gave the President the 
power which he had long exercised, and of which my successor had 
shorn himself. . . .

William Howard Taft, Our Chief Magistrate and His Powers
While it is important to mark out the exclusive field of 

jurisdiction of each branch of the government, Legislative, Executive 
and Judicial, it should be said that in the proper working of the 
government there must be cooperation of all branches, and without a 

1 William Howard Taft (1857–1930).
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willingness of each branch to perform its function, there will follow a 
hopeless obstruction to the progress of the whole government. 
Neither [sic] branch can compel the other to affirmative action, and 
each branch can greatly hinder the other in the attainment of the 
object of its activities and the exercise of its discretion. The judicial 
branch has sometimes been said to be the most powerful branch of the 
government because in its decision of litigated cases it is frequently 
called upon to mark the limits of the jurisdiction of the other two 
branches. As already noted, by its continuity and the consistency of its 
decisions, the Court exercises much greater power in this regard than 
the other two branches. But it has no instruments to enforce its 
judgments, and if the Executive fails to remove the obstructions that 
may be offered to the execution of its decrees and orders, when its 
authority is defied, then the Court is helpless. It may not directly 
summon the army or the navy to maintain the supremacy of the law 
and order. So if the judges of the Court were to refuse to perform the 
judicial duties imposed by Congress, the object of Congress in much 
of its legislation might be defeated. And if Congress were to refuse to 
levy the taxes and make the appropriations which are necessary to pay 
the salaries of government officials, and to furnish the equipment 
essential in the performance of their duties, it could paralyze all 
branches of government. The life of the government, therefore, 
depends on the sense of responsibility of each branch in doing the 
parts assigned to it in the carrying on of the business of the people in 
the government, and ultimately as the last resource, we must look to 
public opinion as the moving force to induce affirmative action and 
proper team work. The power over the purse is, however, practically 
the greatest power, and that Congress exercises without control by 
either of the other branches. Therefore, when fear is expressed of the 
usurpation by other branches and the thieving of jurisdiction by 
either, we must keep in mind that the legislative power to withhold 
appropriations is that which in the history of constitutional 
government has always been the most powerful agency in the defense 
of the people’s rights. 

The true view of the Executive functions is, as I conceive it, that 
the President can exercise no power which cannot be fairly and 
reasonably traced to some specific grant of power or justly implied and 
included within such express grant as proper and necessary to its 
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exercise. Such specific grant must be either in the Federal Constitution 
or in an act of Congress passed in pursuance thereof. There is no 
undefined residuum of power which he can exercise because it seems 
to him to be in the public interest, and there is nothing in the Neagle 
case and its definition of a law of the United States, or in other 
precedents, warranting such an inference.2 The grants of Executive 
power are necessarily in general terms in order not to embarrass the 
Executive within the field of action plainly marked for him, but his 
jurisdiction must be justified and vindicated by affirmative 
constitutional or statutory provision, or it does not exist. . . .

2 The In re Neagle case (1890) turned on the question whether the US 
attorney general could legally appoint a bodyguard for a Supreme Court 
justice. A federal marshal, appointed as bodyguard to a justice riding circuit in 
California, shot and killed a man he thought to be threatening the justice, and 
California officials arrested the marshal. When the US sued for the marshal’s 
release, the state challenged the order, on the grounds that no national statute 
authorized the appointment of the bodyguard. The Supreme Court reasoned 
that the attorney general had the power to make the appointment since 
providing protection for the justice would further the execution of federal 
laws, and the president has the power to enforce the law even in the absence 
of specific laws passes by Congress
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_____________________________

Fireside Chat Discussing the Plan for 
Reorganization of the Judiciary

President Franklin D. Roosevelt
March 9, 1937

Franklin Roosevelt and the Democratic Party won a convincing 
victory in 1932 and an even more lopsided victory in 1936. Yet the Supreme 
Court had ruled against key New Deal laws, often by a narrow five to four 
majority. Also, Roosevelt had not yet had a chance to nominate a Justice to the 
Supreme Court. In this radio message to the American people, Roosevelt 
explained his plan to expand the number of Justices on the Supreme Court. In 
his view, the plan was necessary in order to ensure that the Supreme Court 
was filled with Justices who held a “modern” view of the Constitution. His plan 
was defeated, in part because conservative Democrats agreed with 
Republicans who believed that the plan was too direct an attack on the 
independent judiciary. Ironically, Roosevelt got his way when one justice 
changed his view and began voting with the justices whose more expansive 
reading of the Constitution was more favorable to Roosevelt’s policy agenda. 

The conflict between Roosevelt and the Court is not the only one of its 
kind. Other presidents whose parties have won realigning elections have 
discovered that the Supreme Court is not necessarily guided by election 
returns. 

Source: Samuel I. Rosenman, ed., Public Papers and Addresses of 
Franklin D. Roosevelt. 1937 Volume: The Constitution Prevails (New 
York: MacMillan, 1941), 122–33.

_____________________________

Last Thursday I described in detail certain economic problems 
which everyone admits now face the Nation.1 For the many messages 
which have come to me after that speech, and which it is physically 
impossible to answer individually, I take this means of saying “thank 
you.” Tonight, sitting at my desk in the White House, I make my first 

1 See Roosevelt’s Address at the Democratic Victory Dinner, March 4, 1937.
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radio report to the people in my second term of office.2 
I am reminded of that evening in March, four years ago, when I 

made my first radio report to you. We were then in the midst of the 
great banking crisis. 

Soon after, with the authority of the Congress, we asked the 
Nation to turn over all of its privately held gold, dollar for dollar, to the 
Government of the United States.

Today’s recovery proves how right that policy was.
But when, almost two years later, it came before the Supreme 

Court its constitutionality was upheld only by a five-to-four vote. The 
change of one vote would have thrown all the affairs of this great 
Nation back into hopeless chaos. In effect, four Justices ruled that the 
right under a private contract to exact a pound of flesh was more 
sacred than the main objectives of the Constitution to establish an 
enduring Nation. 

In 1933 you and I knew that we must never let our economic 
system get completely out of joint again – that we could not afford to 
take the risk of another great depression. 

We also became convinced that the only way to avoid a repetition 
of those dark days was to have a government with power to prevent 
and to cure the abuses and the inequalities which had thrown that 
system out of joint. 

We then began a program of remedying those abuses and 
inequalities – to give balance and stability to our economic system – 
to make it bomb-proof against the causes of 1929. 

Today we are only part-way through that program – and recovery 
is speeding up to a point where the dangers of 1929 are again 
becoming possible, not this week or month perhaps, but within a year 
or two. 

National laws are needed to complete that program. Individual or 
local or state effort alone cannot protect us in 1937 any better than ten 
years ago.

2 On March 12, 1933, FDR began what became a tradition of direct addresses 
from the President to the American people when he took to the radio waves 
to explain his economic plan for helping the nation recover from the Great 
Depression. The informal nature of these reports led one journalist to dub 
them “fireside chats,” and the term stuck.
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It will take time – and plenty of time – to work out our remedies 
administratively even after legislation is passed. To complete our 
program of protection in time, therefore, we cannot delay one 
moment in making certain that our National Government has power 
to carry through.

Four years ago action did not come until the eleventh hour. It was 
almost too late. 

If we learned anything from the depression we will not allow 
ourselves to run around in new circles of futile discussion and debate, 
always postponing the day of decision. 

The American people have learned from the depression. For in 
the last three national elections an overwhelming majority of them 
voted a mandate that the Congress and the President begin the task of 
providing that protection – not after long years of debate, but now. 

The Courts, however, have cast doubts on the ability of the 
elected Congress to protect us against catastrophe by meeting squarely 
our modern social and economic conditions. 

We are at a crisis in our ability to proceed with that protection. It 
is a quiet crisis. There are no lines of depositors outside closed banks. 
But to the far-sighted it is far-reaching in its possibilities of injury to 
America. 

I want to talk with you very simply about the need for the present 
action in this crisis – the need to meet the unanswered challenge of 
one-third of a Nation ill-nourished, ill-clad, ill-housed. 

Last Thursday I described the American form of Government as a 
three-horse team provided by the Constitution of the American 
people so that their field might be plowed. The three horses are, of 
course, the three branches of government – the Congress, the 
Executive and the Courts. Two of the horses are pulling in unison 
today; the third is not. Those who have intimated that the President of 
the United States is trying to drive that team, overlook the simple fact 
that the President, as Chief Executive, is himself one of the three 
horses. 

It is the American people themselves who are in the driver’s seat.
It is the American people themselves who want the furrow 

plowed. 
It is the American people themselves who expect the third horse 

to pull in unison with the other two. 
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I hope that you have re-read the Constitution of the United States 
in these past few weeks. Like the Bible, it ought to be read again and 
again. 

It is an easy document to understand when you remember that it 
was called into being because the Articles of Confederation under 
which the original thirteen States tried to operate after the Revolution 
showed the need of a National Government with power enough to 
handle national problems. In its Preamble, the Constitution states that 
it was intended to form a more perfect Union and promote the general 
welfare; and the powers given to the Congress to carry out those 
purposes can be best described by saying that they were all the powers 
needed to meet each and every problem which then had a national 
character and which could not be met by merely local action. 

But the framers went further. Having in mind that in succeeding 
generations many other problems then undreamed of would become 
national problems, they gave to the Congress the ample broad powers 
“to levy taxes . . . and provide for the common defense and general 
welfare of the United States.”3 

That, my friends, is what I honestly believe to have been the clear 
and underlying purpose of the patriots who wrote a Federal 
Constitution to create a National Government with national power, 
intended as they said, “to form a more perfect union . . . for ourselves 
and our posterity.” 

For nearly twenty years there was no conflict between the 
Congress and the Court. Then Congress passed a statute which, in 
1803, the Court said violated an express provision of the Constitution. 
The Court claimed the power to declare it unconstitutional and did so 
declare it. But a little later the Court itself admitted that it was an 
extraordinary power to exercise and through Mr. Justice Washington 
laid down this limitation upon it: “It is but a decent respect due to the 
wisdom, the integrity and the patriotism of the legislative body, by 
which any law is passed, to presume in favor of its validity until its 
violation of the Constitution is proved beyond all reasonable doubt.”4 

3 Article 1, Section 8
4 Roosevelt has in mind Marbury v. Madison (1803) which overturned the 
Judiciary Act of 1789. The quotation comes from Ogden v. Saunders (1827).
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But since the rise of the modern movement for social and 
economic progress through legislation, the Court has more and more 
often and more and more boldly asserted a power to veto laws passed 
by the Congress and State Legislatures in complete disregard of this 
original limitation. 

In the last four years the sound rule of giving statutes the benefit 
of all reasonable doubt has been cast aside. The Court has been acting 
not as a judicial body, but as a policy-making body. 

When the Congress has sought to stabilize national agriculture, to 
improve the conditions of labor, to safeguard business against unfair 
competition, to protect our national resources, and in many other 
ways, to serve our clearly national needs, the majority of the Court has 
been assuming the power to pass on the wisdom of these Acts of the 
Congress – and to approve or disapprove the public policy written 
into these laws. 

That is not only my accusation. It is the accusation of most 
distinguished Justices of the present Supreme Court. I have not the 
time to quote to you all the language used by dissenting Justices in 
many of these cases. But in the case holding the Railroad Retirement 
Act unconstitutional, for instance, Chief Justice Hughes said in a 
dissenting opinion that the majority opinion was “a departure from 
sound principles” and placed “an unwarranted limitation upon the 
commerce clause.” And three other Justices agreed with him.5 

In the case holding the A.A.A. [Agricultural Adjustment Act] 
unconstitutional, Justice Stone said of the majority opinion that it was 
a “tortured construction of the Constitution.” And two other Justices 
agreed with him.6 

In the case holding the New York Minimum Wage Law 
unconstitutional, Justice Stone said that the majority were actually 
reading into the Constitution their own “personal economic 
predilections,” and that if the legislative power is not left free to choose 

5 Charles Evans Hughes (1862 –  1948) served as Associate Justice on the 
Supreme Court (1910 – 1916), Secretary of State (1921 – 1925), and Chief 
Justice of the Supreme Court (1930 – 1941).
6 See United State v. Butler (1936). Harlan Fiske Stone (1872 – 1946) was 
Associate Justice on the Supreme Court (1925 – 1941) and then Chief 
Justice (1941 – 1946).
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the methods of solving the problems of poverty, subsistence and 
health of large numbers in the community, then “government is to be 
rendered impotent.” And two other Justices agreed with him.7 

In the face of these dissenting opinions, there is no basis for the 
claim made by some members of the Court that something in the 
Constitution has compelled them regretfully to thwart the will of the 
people.

In the face of such dissenting opinions, it is perfectly clear, that as 
Chief Justice Hughes has said: “We are under a Constitution, but the 
Constitution is what the Judges say it is.”8

The Court in addition to the proper use of its judicial functions 
has improperly set itself up as a third House of the Congress – a super-
legislature, as one of the justices has called it – reading into the 
Constitution words and implications which are not there, and which 
were never intended to be there. 

We have, therefore, reached a point as a Nation where we must 
take action to save the Constitution from the Court and the Court 
from itself. We must find a way to take an appeal from the Supreme 
Court to the Constitution itself. We want a Supreme Court which will 
do justice under the Constitution – not over it. In our Courts we want 
a government of laws and not of men. 

I want – as all Americans want – an independent judiciary as 
proposed by the framers of the Constitution. That means a Supreme 
Court that will enforce the Constitution as written – that will refuse to 
amend the Constitution by the arbitrary exercise of judicial power – 
amendment by judicial say-so. It does not mean a judiciary so 
independent that it can deny the existence of facts universally 
recognized. 

How then could we proceed to perform the mandate given us? It 
was said in last year’s Democratic platform, “If these problems cannot 
be effectively solved within the Constitution, we shall seek such 
clarifying amendment as will assure the power to enact those laws, 
adequately to regulate commerce, protect public health and safety, and 

7 See Morehead v. New York ex rel. Tipaldo (1936)
8 Charles Evans Hughes, Speech at the Chamber of Commerce, Elmira, New 
York, May 3, 1907.
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safeguard economic security.” In other words, we said we would seek 
an amendment only if every other possible means by legislation were 
to fail. 

When I commenced to review the situation with the problem 
squarely before me, I came by a process of elimination to the 
conclusion that, short of amendments, the only method which was 
clearly constitutional, and would at the same time carry out other 
much needed reforms, was to infuse new blood into all our Courts. We 
must have men worthy and equipped to carry out impartial justice. 
But, at the same time, we must have judges who will bring to the 
Courts a present-day sense of the Constitution – Judges who will 
retain in the Courts the judicial functions of a court, and reject the 
legislative powers which the courts today have assumed. 

In forty-five out of forty-eight States of the Union, Judges are 
chosen not for life but for a period of years. In many States Judges 
must retire at the age of seventy. Congress has provided financial 
security by offering life pensions at full pay for the Federal Judges on 
all Courts who are willing to retire at seventy. In the case of Supreme 
Court Justices, that pension is $20,000 a year. But all Federal Judges, 
once appointed, can, if they choose, hold office for life, no matter how 
old they may get to be. 

What is my proposal? It is simply this: whenever a Judge or Justice 
of any Federal Court has reached the age of seventy and does not avail 
himself of the opportunity to retire on pension, a new member shall 
be appointed by the President then in office, with the approval, as 
required by the Constitution, of the Senate of the United States. 

That plan has two chief purposes. By bringing into the judicial 
system a steady and continuing stream of new and younger blood, I 
hope, first, to make the administration of all Federal justice speedier 
and, therefore, less costly; secondly, to bring to the decision of social 
and economic problems younger men who have had personal 
experience and contact with modern facts and circumstances under 
which average men have to live and work. This plan will save our 
national Constitution from hardening of the judicial arteries. 

The number of Judges to be appointed would depend wholly on 
the decision of present Judges now over seventy, or those who would 
subsequently reach the age of seventy. 

If, for instance, any one of the six Justices of the Supreme Court 
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now over the age of seventy should retire as provided under the plan, 
no additional place would be created. Consequently, although there 
never can be more than fifteen, there may be only fourteen, or 
thirteen, or twelve. And there may be only nine. 

There is nothing novel or radical about this idea. It seeks to 
maintain the Federal bench in full vigor. It has been discussed and 
approved by many persons of high authority ever since a similar 
proposal passed the House of Representatives in 1869. 

Why was the age fixed at seventy? Because the laws of many 
States, the practice of the Civil Service, the regulations of the Army 
and Navy, and the rules of many of our Universities and of almost 
every great private business enterprise, commonly fix their retirement 
age at seventy years or less. 

The statute would apply to all the courts in the Federal system. 
There is general approval so far as the lower Federal courts are 
concerned.  The plan has met opposition only so far as the Supreme 
Court of the United States itself is concerned. If such a plan is good for 
the lower courts it certainly ought to be equally good for the highest 
Court from which there is no appeal. 

Those opposing this plan have sought to arouse prejudice and fear 
by crying that I am seeking to “pack” the Supreme Court and that a 
baneful precedent will be established.

What do they mean by the words “packing the Court?” 
Let me answer this question with a bluntness that will end all 

honest misunderstandings of my purposes. 
If by that phrase “packing the Court” it is charged that I wish to 

place on the bench spineless puppets who would disregard the law and 
would decide specific cases as I wished them to be decided, I make 
this answer: that no President fit for his office would appoint, and no 
Senate of honorable men would confirm, that kind of appointees to 
the Supreme Court. 

But if by that phrase the charge is made that I would appoint and 
the Senate would confirm Justices worthy to sit beside present 
members of the Court who understand those modern conditions, that 
I will appoint Justices who will not undertake to override the 
judgement of the Congress on legislative policy, that I will appoint 
Justices who will act as Justices and not as legislators – if the 
appointment of such Justices can be called “packing the Courts,” then 
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I say that I and with me the vast majority of the American people favor 
doing just that thing – now. 

Is it a dangerous precedent for the Congress to change the 
number of Justices? The Congress has always had, and will have, that 
power. The number of Justices has been changed several times before, 
in the Administration of John Adams and Thomas Jefferson – both 
signers of the Declaration of Independence – Andrew Jackson, 
Abraham Lincoln and Ulysses S. Grant. 

I suggest only the addition of Justices to the bench in accordance 
with a clearly defined principle relating to a clearly defined age limit. 
Fundamentally, if in the future, America cannot trust the Congress it 
elects to refrain from abuse of our Constitutional usages, democracy 
will have failed far beyond the importance to it of any kind of 
precedent concerning the Judiciary. 

We think it is so much in the public interest to maintain a 
vigorous judiciary that we encourage the retirement of elderly Judges 
by offering them a life pension at full salary. Why then should we leave 
the fulfillment of this public policy to chance or make it dependent 
upon the desire or prejudice of any individual Justice? 

It is the clear intention of our public policy to provide for a 
constant flow of new and younger blood into the Judiciary. Normally 
every President appoints a large number of District and Circuit Judges 
and a few members of the Supreme Court. Until my first term 
practically every President of the United States had appointed at least 
one member of the Supreme Court. President Taft appointed five 
members and named a Chief Justice; President Wilson, three, 
President Harding, four, including a Chief Justice, President Coolidge, 
one, President Hoover, three, including a Chief Justice. 

Such a succession of appointments should have provided a Court 
well-balanced as to age. But chance and the disinclination of 
individuals to leave the Supreme bench have now given us a Court in 
which five Justices will be over seventy-five years of age before next 
June and one over seventy. Thus a sound public policy has been 
defeated. 

I now propose that we establish by law an assurance against any 
such ill-balanced Court in the future. I propose that hereafter, when a 
Judge reaches the age of seventy, a new and younger Judge shall be 
added to the Court automatically. In this way I propose to enforce a 
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sound public policy by law instead of leaving the composition of our 
Federal Courts, including the highest, to be determined by chance or 
the personal decision of individuals. 

If such a law as I propose is regarded as establishing a new 
precedent, is it not a most desirable precedent? 

Like all lawyers, like all Americans, I regret the necessity of this 
controversy. But the welfare of the United States, and indeed of the 
Constitution itself, is what we all must think about first. Our difficulty 
with the Court today rises not from the Court as an institution but 
from human beings within it. But we cannot yield our constitutional 
destiny to the personal judgement of a few men who, being fearful of 
the future, would deny us the necessary means of dealing with the 
present. 

This plan of mine is no attack on the Court; it seeks to restore the 
Court to its rightful and historic place in our system of Constitutional 
Government and to have it resume its high task of building anew on 
the Constitution “ a system of living law.” The Court itself can best 
undo what the Court has done. 

I have thus explained to you the reasons that lie behind our efforts 
to secure results by legislation within the Constitution. I hope that 
thereby the difficult process of constitutional amendment may be 
rendered unnecessary. But let us examine that process. 

There are many types of amendment proposed. Each one is 
radically different from the other. There is no substantial group within 
the Congress or outside it who are agreed on any single amendment. 

It would take months or years to get substantial agreement upon 
the type and language of an amendment. It would take months and 
years thereafter to get a two-thirds majority in favor of that 
amendment in both Houses of Congress. 

Then would come the long course of ratification by three-fourths 
of all the States. No amendment which any powerful economic 
interests or the leaders of any powerful political party have had any 
reason to oppose has ever been ratified within anything like a 
reasonable time. And thirteen States which contain only five percent 
of the voting population can block ratification even though the thirty-
five States with ninety-five percent of the population are in favor of it. 

A very large percentage of newspaper publishers, Chambers of 
Commerce, bar Associations, Manufacturer’s Associations, who are 
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trying to give the impression that they really do want a constitutional 
amendment would be first to exclaim as soon as an amendment was 
proposed, “Oh! I was for an amendment all right, but this amendment 
that you have proposed is not the kind of an amendment that I was 
thinking about. I am, therefore, going to spend my time, my efforts 
and my money to block that amendment, although I would be awfully 
glad to help get some other kind of amendment ratified.” 

Two groups oppose my plan on the ground that they favor a 
constitutional amendment. The first included those who 
fundamentally object to social and economic legislation along modern 
lines. This is the same group who during the campaign last Fall tried to 
block the mandate of the people. 

Now they are making a last stand. And the strategy of that last 
stand is to suggest the time-consuming process of amendment in 
order to kill off by delay the legislation demanded by the mandate. 

To them I say: I do not think you will be able long to fool the 
American people as to your purposes.

The other group is composed of those who honestly believe the 
amendment process is the best and who would be willing to support a 
reasonable amendment if they could agree on one.

To them I say: we cannot rely on an amendment as the immediate 
or only answer to our present difficulties. When the time comes for 
action, you will find that many of those who pretend to support you 
will sabotage any constructive amendment which is proposed. Look at 
these strange bed-fellows of yours. When before have you found them 
really at your side in your fights for progress?

And remember one thing more. Even if an amendment were 
passed, and even if in the years to come it were to be ratified, its 
meaning would depend upon the kind of Justices who would be sitting 
on the Supreme Court bench. An amendment, like the rest of the 
Constitution, is what the Justices say it is rather than what its framers 
or you might hope it is.

This proposal of mine will not infringe in the slightest upon the 
civil or religious liberties so dear to every American. 

My record as Governor and as President proves my devotion to 
those liberties. You who know me can have no fear that I would 
tolerate the destruction by any branch of government of any part of 
our heritage of freedom. 
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The present attempt by those opposed to progress to play upon 
the fears of danger to personal liberty brings again to mind that crude 
and cruel strategy tried by the same opposition to frighten the workers 
of America in a pay-envelope propaganda against the Social Security 
Law. The workers were not fooled by that propaganda then. The 
people of America will not be fooled by such propaganda now. 

I am in favor of action through legislation:
First, because I believe that it can be passed at this session of the 

Congress.
Second, because it will provide a reinvigorated, liberal-minded 

Judiciary necessary to furnish quicker and cheaper justice from 
bottom to top. 

Third, because it will provide a series of Federal Courts willing to 
enforce the Constitution as written, and unwilling to assert legislative 
powers by writing into it their own political and economic policies. 

During the past half century, the balance of power between the 
three great branches of the Federal Government, has been tipped out 
of balance by the Courts in direct contradiction of the high purposes 
of the framers of the Constitution. It is my purpose to restore that 
balance. You who know me will accept my solemn assurance that in a 
world in which democracy is under attack, I seek to make American 
democracy succeed. You and I will do our part. 
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 “The Presidency in 1960” (Remarks at the 
National Press Club)

Senator John F. Kennedy
January 14, 1960

In this speech at the National Press Club delivered in January 1960, 
Senator John F. Kennedy outlines his view of the proper role of the modern 
presidency. But he characterizes this modern presidency by historical 
examples, citing several presidents as models and rejecting others. Moreover, 
Kennedy offers a view of the constitutional order that ranks the presidency as 
the most important of the three departments. 

Kennedy’s examples are wide-ranging, but readers should 
review Documents 17, 21, and 26 to appreciate Kennedy’s remarks. Readers 
might also ask how Madison’s (Document 4) or Taft’s views (Document 22) 
might differ. 

Source: Papers of John F. Kennedy, John F. Kennedy Presidential Library 
and Museum (Pre-Presidential Papers, Senate Files, Speeches and the Press, 
Speech Files, 1953–1960: National Press Club, Washington, D.C., 18 January 
1960), JFKSEN-0905-022; https://goo.gl/qNdLcP.

_____________________________

The modern Presidential campaign covers every issue in and 
out of the platform from cranberries to Creation. But the public is 
rarely alerted to a candidate’s views about which all the rest turn. That 
central issue – and the point of my comments this noon – is not the 
farm problem or defense of India. It is the Presidency itself.

Of course, a candidate’s views on specific policies are important 
– but Theodore Roosevelt and William Howard Taft shared policy 
views with entirely different results in the White House. Of course, it 
is important to elect a good man with good intentions – but Woodrow 
Wilson and Warren G. Harding were both good men of good
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intentions – so were [both] Lincoln and Buchanan1 – but there is a 
Lincoln Room in the White House, and no Buchanan Room.

The history of this nation – its brightest and its bleakest pages – 
has been written largely in terms of the different views our Presidents 
have had of the Presidency itself. This history ought to tell us that the 
American people in 1960 have an imperative right to know what any 
man bidding for the Presidency thinks about the place he is bidding 
for – whether he is aware of and willing to use the powerful resources 
of that office – whether his model will be Taft – or Roosevelt – Wilson 
– or Harding.

Not since the days of Woodrow Wilson has any candidate spoken 
on the Presidency itself before the votes have been irrevocably cast. 
Let us hope that the 1960 campaign, in addition to discussing the 
familiar issues where our positions too often blur, will also talk about 
the Presidency itself – as an instrument for dealing with those issues – 
as an office with varying roles, powers and limitations.

During the past eight years, we have seen one concept of the 
Presidency at work. Our needs and hopes have been eloquently stated 
– but the initiative and follow-through have too often been left to
others. And too often his own objectives have been lost by the
President’s failure to override objections from within his own party, in
the Congress or even in his Cabinet.

The American people in 1952 and 1956 may well have preferred 
this detached, limited concept of the Presidency after twenty years of 
fast-moving, creative Presidential rule. Perhaps historians will regard 
this as necessarily one of these frequent periods of consolidation, a 
time to draw breath, to recoup our national energy. To quote the State 
of the Union Message: “No Congress . . . on surveying the State of the 
Nation, has met with a more pleasing prospect than that which 
appears at the present time.” Unfortunately this is not Mr. 
Eisenhower’s last message to the Congress, but Calvin Coolidge’s. He 
followed to the White house Mr. Harding, whose “sponsor” declared 
very frankly that the times did not demand a first-rate President. If 
true, the times and the man met.

1 James Buchanan (1791-1868) was fifteenth president of the United States. 
He is normally ranked among the least effective presidents because of his 
failure to deal with secession.
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But the question is what do the times – and the people – demand 
for the next four years in the White House? They demand a vigorous 
proponent of the national interest—not a passive broker for 
conflicting private interests. They demand a man capable of acting as 
the Commander-in-Chief of the Grand Alliance, not merely a 
bookkeeper who feels that his work is done when the numbers on the 
balance sheet come out even. They demand that he be the head of a 
responsible party, not rise so far above politics as to be invisible – a 
man who will formulate and fight for legislative policies, not be a 
casual bystander to the legislative process.

Today a restricted concept of the Presidency is not enough. For 
beneath today’s surface gloss of peace and prosperity are increasingly 
dangerous, unsolved, long-postponed [problems] – problems that will 
inevitably explode to the surface during the next four years of the next 
administration – the growing missile gap, the rise of Communist 
China, the despair of the underdeveloped nations, the explosive 
situations in Berlin and in the Formosa Straits, the deterioration of 
NATO, the lack of an arms control agreement, and all the domestic 
problems of our farms, cities and schools.

This Administration has not faced up to these and other 
problems. Much has been said – but I am reminded of the old Chinese 
proverb: “There is a great deal of noise on the stairs but nobody comes 
into the room.”

The President’s State of the Union Message reminded me of the 
exhortation from King Lear that goes: “I will do such things . . . what 
they are I know not . . . but they shall be the wonders of the earth.”2

In the decade that lies ahead – in the challenging, revolutionary 
sixties – the American Presidency will demand more than ringing 
manifestoes issued from the rear of the battle. It will demand that the 
President place himself in the very thick of the fight, that he care 
passionately about the fates of the people he leads, that he be willing 
to serve them at the risk of incurring their momentary displeasure.

As Chief Executive
Whatever the political affiliation of our next President, whatever 

2 See King Lear, Act II, scene iv, line 280.
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his views may be on all the issues and problems that rush in upon us, 
he must above all be the Chief Executive in every sense of the word. 
He must be prepared to exercise the fullest powers of his office – all 
that are specified and some that are not. He must master complex 
problems as well as receive one-page memoranda. He must originate 
action as well as study groups. He must reopen the channels of 
communication between the world of thought and the seat of power.

Ulysses Grant considered the President “a purely administrative 
officer.” If he administered the government departments efficiently, 
delegated his functions smoothly, and performed his ceremonies of 
state with decorum and grace, no more was to be expected of him. But 
that is not the place the Presidency was meant to have in American 
life. The President is alone, at the top – the loneliest job there is, as 
Harry Truman has said.

If there is destructive dissension among the services, he alone can 
step in and straighten it out – instead of waiting for unanimity. If 
administrative agencies are not carrying out their mandate – if a 
brushfire threatens some part of the globe – he alone can act, without 
waiting for the Congress. If his farm program fails, he alone deserves 
the blame, not his Secretary of Agriculture.

“The President is at liberty, both in law and conscience, to be as 
big a man as he can.”3 So wrote Professor Woodrow Wilson. But 
President Woodrow Wilson discovered that to be a big man in the 
White house inevitably brings cries of dictatorship. So did Lincoln and 
Jackson and the two Roosevelts. And so may the next occupant of that 
office, if he is the man the times demand. But how much better it 
would be, in the turbulent sixties, to have a Roosevelt or a Wilson than 
to have another James Buchanan, cringing in the White House, afraid 
to move.

Nor can we afford a Chief Executive who is praised primarily for 
what he did not do, the disasters he prevented, the bills he vetoed – a 
President wishing his subordinates would produce more missiles or 
build more schools. We will need instead what the Constitution 
envisioned: a Chief Executive who is the vital center of action in our 

3 Woodrow Wilson makes this comment in Constitutional Government 
(Document 21), in a passage not included in this volume. Robert Jackson 
also quotes this passage in Youngstown (Document 31).
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whole scheme of government.

As Legislative Leader
This includes the legislative process as well. The President cannot 

afford – for the sake of the office as well as the nation – to be another 
Warren G. Harding, described by one backer as a man who “would, 
when elected, sign whatever bill the Senate sent him – and not send 
bills for the Senate to pass.” Rather he must know when to lead the 
Congress, when to consult it and when he should act alone.

Having served fourteen years in the Legislative Branch, I would 
not look with favor upon its domination by the Executive. Under our 
government of “power as the rival of power,” to use Hamilton’s phrase, 
Congress must not surrender its responsibilities. But neither should it 
dominate. However large its share in the formulation of domestic 
programs, it is the President alone who must make the major decisions 
of our foreign policy. That is what the Constitution wisely commands. 
And even domestically, the President must initiate policies and devise 
laws to meet the needs of the nation. And he must be prepared to use 
all the resources of his office to ensure the enactment of that 
legislation – even when conflict is the result.

By the end of his term, Theodore Roosevelt was not popular in 
the Congress – particularly when he criticized an amendment to the 
Treasury appropriation which forbade the use of Secret Servicemen to 
investigate Congressmen! And the feeling was mutual – Roosevelt 
saying: “I do not much admire the Senate, because it is such a helpless 
body when efficient work is to be done.” And Woodrow Wilson was 
even more bitter after his frustrating quarrels – asked if he might run 
for the Senate in 1920, he replied: “Outside of the United States, the 
Senate does not amount to a damn. And inside the United States, the 
Senate is mostly despised. They haven’t had a thought down there in 
50 years.”

But, however bitter their farewells, the facts of the matter are that 
Roosevelt and Wilson did get things done – not only through their 
executive powers, but through the Congress as well. Calvin Coolidge, 
on the other hand, departed Washington with the cheers of Congress 
still ringing in his ears. But when his World Court bill was under fire 
on Capitol hill, he sent no messages, gave no encouragement to the 
bill’s leaders and paid little or no attention to the whole proceeding – 
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and the cause of world justice was set back.
To be sure, Coolidge had held the usual White House breakfasts 

with Congressional leaders – but they were aimed, as he himself said, 
at “good fellowship,” not a discussion of “public business.” And at his 
press conferences, according to press historians, where he preferred to 
talk about the local flower show and its exhibits, reporters who finally 
extracted from him a single sentence – “I’m against that bill” – would 
rush to file tongue-in-cheek dispatches, proclaiming that: “President 
Coolidge, in a fighting mood, today served notice on Congress that he 
intended to combat, with all the resources at his command, the 
pending bill . . . .”

But in the coming years, we will need a real fighting mood in the 
White House – a man who will not retreat in the face of pressure from 
his Congressional leaders – who will not let down those supporting 
his views on the floor. Divided government over the past six years has 
only been further confused by this lack of legislative leadership. To 
restore it next year will help restore purpose to both the Presidency 
and the Congress.

As Party Leader
The facts of the matter are that legislative leadership is not 

possible without party leadership, in the most political sense – and Mr. 
Eisenhower prefers to stay above politics (although a weekly news 
magazine last fall reported the startling news, and I quote, that 
“President Eisenhower is emerging as a major political figure”). When 
asked, early in his first term, how he like the “game of politics”, he 
replied with a frown that his questioner was using a derogatory phase: 
“Being President”, he said, “is a very great experience. . . . But the word 
‘politics’ . . . I have no great liking for that.”

But no President, it seems to me, can escape politics. He has not 
only been chosen by the nation – he has been chosen by his party. And 
if he insists that he is “President of all the people” and should therefore 
offend none of them – if he blurs the issues and differences between 
the parties – if he neglects the party machinery and avoids his party’s 
leadership – then he has not only weakened the political party as an 
instrument of the democratic process – he has dealt a blow to the 
Democratic process itself.

I prefer the example of Abe Lincoln, who loved politics with the 
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passion of a born practitioner. For example, he waited up all night in 
1863 to get the crucial returns on the Ohio Governorship. When the 
Unionist Candidate was elected, Lincoln wired: “Glory to God in the 
highest! Ohio has saved the nation!”

As a Moral Leader
But the White House is not only the center of political leadership. 

It must be the center of moral leadership – a “bully pulpit,” as 
Theodore Roosevelt described it. For only the President represents 
the national interest. And upon him alone converge all the needs and 
aspirations of all parts of the country, all departments of the 
government, all nations of the world.

It is not enough merely to represent prevailing sentiment – to 
follow McKinley’s practice, as described by Joe Cannon, of “keeping 
his ear so close to the ground he got it full of grasshoppers.” We will 
need in the sixties a President who is willing and able to summon his 
national constituency to its finest hour – to alert the people to our 
dangers and our opportunities – demand of them the sacrifices that 
will be necessary. Despite the increasing evidence of a lost national 
purpose and a soft national will, F.D.R’s words in his First Inaugural 
still ring true: “In every dark hour of our national life, a leadership of 
frankness and vigor has met with that understanding and support of 
the people themselves which is essential to victory.”

Roosevelt fulfilled the role of moral leadership. So did Wilson and 
Lincoln, Truman and Jackson and Teddy Roosevelt. They led the 
people as well as the government – they fought for great ideals as well 
as bills. And the time has come to demand that kind of leadership 
again.

And so, as this vital campaign begins, let us discuss the issues the 
next President will face – but let us also discuss the powers and tools 
with which he must face them. For he must endow that office with 
extraordinary strength and vision. He must act in the image of 
Abraham Lincoln summoning his war-time Cabinet to a meeting on 
the Emancipation Proclamation. That Cabinet had been carefully 
chosen to please and reflect many elements in the country. But “I have 
gathered you together,” Lincoln said, “to hear what I have written 
down. I do not wish your advice about the main matter – that I have 
determined for myself.”
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And later, when he went to sign it after several hours of exhausting 
handshaking that had left his arm weak, he said to those present: “If 
my name goes down in history, it will be for this act. My whole soul is 
in it. If my hand trembles when I sign this Proclamation, all who 
examine the document hereafter will say: ‘He hesitated.’”

But Lincoln’s hand did not tremble. He did not hesitate. He did 
not equivocate. For he was the President of the United States.

It is in this spirit that we must go forth in the coming months and 
years.
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Document 4
_____________________________

Helvidius–Pacificus Debate on Neutrality 
Proclamation

Alexander Hamilton and James Madison
June – August 1793

Just as the Constitution is silent on the process for removing an 
executive official, it is likewise does not state how to terminate a treaty. Does 
the president hold the power, or must the president seek the Senate’s advice 
and consent as he does for ratifying a treaty in the first place? This question 
emerged in 1793 in the context of heated partisan debate about foreign policy. 
England and France were at war again, and the United States had signed a 
mutual defense treaty with France in 1778.  After Washington issued his 
Proclamation of Neutrality, Alexander Hamilton took the pen name Pacificus 
to defend Washington against critics. Pacificus’s defense of executive power was 
so broad that Thomas Jefferson urged James Madison to write a response: 
“For god’s sake, my dear Sir, take up your pen, select the most striking heresies, 
and cut him to pieces in the face of the public.” Madison took the pen name 
Helvidius to argue that Pacificus’s broad reading of the executive power was 
not the true reading of the Constitution. Notice the place of the Vesting Clause 
in Hamilton’s argument. 

Source: “Pacificus No. I, [29 June 1793],” Founders Online, National 
Archives, https://goo.gl/bkwub2; ““Helvidius” Number 1, [24 August] 1793,” 
Founders Online, National Archives, https://goo.gl/R5Dpr2. 

_____________________________

Pacificus No. 1, June 29, 1793
. . . The objections which have been raised against the 

Proclamation of Neutrality lately issued by the President have been 
urged in a spirit of acrimony and invective, which demonstrates, that 
more was in view than merely a free discussion of an important public 
measure; that the discussion covers a design of weakening the 
confidence of the People in the author of the measure; in order to 
remove or lessen a powerful obstacle to the success of an opposition to 
the government . . . .
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The objections in question fall under three heads –

1. That the Proclamation was without authority
2. That it was contrary to our treaties with France
3. That it was contrary to the gratitude, which is due from this 

to that country, for the succors rendered us in our own 
Revolution

4. That it was out of time & unnecessary.

In order to judge of the solidity of the first of these objection[s], it 
is necessary to examine what is the nature and design of a 
proclamation of neutrality.

The true nature & design of such an act is – to make known to the 
powers at war and to the Citizens of the Country, whose Government 
does the Act, that such a country is in the condition of a Nation at 
Peace with the belligerent parties, and under no obligations of treaty, 
to become an associate in the war with either of them; that this being 
its situation its intention is to observe a conduct conformable with it 
and to perform towards each the duties of neutrality; and as a 
consequence of this state of things, to give warning to all within its 
jurisdiction to abstain from acts that shall contravene those duties, 
under the penalties which the laws of the land (of which the law of 
Nations is a part) annexes to acts of contravention.

This, and no more, is conceived to be the true import of a 
Proclamation of Neutrality.

It does not imply, that the Nation which makes the declaration 
will forbear to perform to any of the warring Powers any stipulations 
in Treaties which can be performed without rendering it an associate 
or party in the war. It therefore does not imply in our case, that the 
United States will not make those distinctions, between the present 
belligerent powers, which are stipulated in the 17th and 22d articles of 
our Treaty with France; because these distinctions are not 
incompatible with a state of neutrality; they will in no shape render 
the United States an associate or party in the war. This must be evident, 
when it is considered, that even to furnish determinate succors, of a 
certain number of Ships or troops, to a Power at War, in consequence 
of antecedent treaties having no particular reference to the existing war, is 
not inconsistent with neutrality; a position well established by the 
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doctrines of writers and the practice of Nations.
But no special aids, succors or favors having relation to war, not 

positively and precisely stipulated by some treaty of the above 
description, can be afforded to either party, without a breach of 
neutrality.

In stating that the Proclamation of Neutrality does not imply the 
nonperformance of any stipulations of treaties which are not of a 
nature to make the Nation an associate or party in the war, it is 
conceded that an execution of the clause of Guarantee contained in 
the 11th article of our of Alliance with France would be contrary to 
the sense and spirit of the proclamation; because it would engage use 
with our whole force as an associate or auxiliary in the war; it would be 
much more than the cause of a definite limited succor, previously 
ascertained.

It follows that the proclamation is virtually a manifestation of the 
sense of the Government that the United States are, under the 
circumstances of the case, not bound to execute the clause of Guarantee.

If this be a just view of the true force and import of the 
proclamation, it will remain to see whether the President in issuing it 
acted within his proper sphere, or stepped beyond the bounds of his 
constitutional authority and duty.

It will not be disputed . . . . that a Proclamation of Neutrality, 
where a nation is at liberty to keep out of a war in which other nations 
are engaged and means so to do, is a usual and a proper measure. Its 
main object and effect are to prevent the Nation being immediately 
responsible for acts done by its citizens, without the privity1 or connivance 
of the Government, in contravention of the principles of neutrality.

An object this [is] of the greatest importance to a country whose 
true interest lies in the preservation of peace.

The inquiry then is – what department of the government of the 
United States is the proper one to make a declaration of neutrality in 
the cases in which the engagements of the nation permit and its 
interests require such a declaration.

A correct and well-informed mind will discern at once that it can 
belong neither to the legislative nor judicial department and, of 

1 secret knowledge
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course, must belong to the executive.
The legislative department is not the organ of intercourse between 

the United States and foreign nations. It is charged neither with 
making nor interpreting treaties. It is therefore not naturally that organ 
of the government which is to pronounce the existing condition of the 
nation, with regard to foreign powers, or to admonish the citizens of 
their obligations and duties as founded upon that condition of things. 
Still less is it charged with enforcing the execution and observance of 
these obligations and those duties.

It is equally obvious that the act in question is foreign to the 
judiciary department of the government. The province of that 
department is to decide litigations in particular cases. It is indeed 
charged with the interpretation of treaties; but it exercises this 
function only in the litigated cases; that is where contending parties 
bring before it a specific controversy. It has no concern with 
pronouncing upon the external political relations of treaties between 
government and government. 

It must then of necessity belong to the executive department to 
exercise the function in question – when a proper case for the exercise 
of it occurs.

It appears to be connected with that department in various 
capacities, as the organ of intercourse between the nation and foreign 
nations – as the interpreter of the national treaties in those cases in 
which the judiciary is not competent, that is in the cases between 
government and government – as that power, which is charged with 
the execution of the laws, of which treaties form a part – as that power 
which is charged with the command and application of the public 
force. 

This view of the subject is so natural and obvious – so analogous 
to general theory and practice – that no doubt can be entertained of its 
justness, unless such doubt can be deduced from particular provisions 
of the Constitution of the United States. 

Let us see then if cause for such doubt is to be found in that 
constitution. 

The second Article of the Constitution of the United States, 
section 1st, established this general proposition, that “The executive 
power shall be vested in a President of the United States of America.”

The same article in a succeeding section proceeds to designate 
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particular cases of Executive Power. It declares among other things 
that the President shall be Commander in Chief of the army and navy 
of the United States and of the militia of the several states when called 
into the actual service of the United States, that he shall have power by 
and with the advice of the Senate to make treaties; that it shall be his 
duty to receive ambassadors and other public Ministers and to take 
care that the laws be faithfully executed. 

It would not consist with the rules of sound construction to 
consider this enumeration of particular authorities as derogating from 
the more comprehensive grant contained in the general clause, further 
than as it may be coupled with express restrictions or qualifications; as 
in regard to the cooperation of the Senate in the appointment of 
Officers and the making of treaties; which are qualifications of the 
general executive powers of appointing officers and making treaties: 
Because the difficulty of a complete and perfect specification of all the 
cases of executive authority would naturally dictate the use of general 
terms – and would render it improbable that a specification of certain 
particulars was designed as a substitute for those terms, when 
antecedently used. The different mode of expression employed in the 
Constitution in regard to the two powers, the Legislative and the 
Executive, serves to confirm this inference. In the article which grants 
the legislative powers of the Government the expressions are – “All 
Legislative powers herein granted shall be vested in a Congress of the 
United States;” in that which grants the Executive Power the 
expressions are, as already quoted: the Executive Power shall be vested 
in a President of the United States of America.” 

The enumeration ought rather therefore to be considered as 
intended by way of greater caution, to specify and regulate the 
principal articles implied in the definition of Executive Power; leaving 
the rest to flow from the general grant of that power, interpreted in 
conformity to other parts [of] the Constitution and to the principles 
of free government. 

The general doctrine then of our Constitution is, that the 
EXECUTIVE POWER of the nation is vested in the president; 
subject only to the exceptions and qualifications which are expressed in 
the instrument. 

Two of these have been already noticed – the participation of the 
Senate in the appointment of officers and the making of treaties. A 
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third remains to be mentioned: the right of the Legislature “to declare 
war and grant letters of marque and reprisal.” 

With these exceptions, the Executive Power of the Union is 
completely lodged in the President. This mode of construing the 
Constitution has indeed been recognized by Congress in formal acts, 
upon full consideration and debate. The power of removal from office 
is an important instance.2 

And since upon general principles for reasons already given, the 
issuing of a proclamation of neutrality is merely an Executive Act; 
since also the general executive power of the Union is vested in the 
president, the conclusion is, that the step, which has been taken by 
him, is liable to no just exception on the score of authority. 

It may be observed that this inference would be just if the power 
of declaring war had [not] been vested in the Legislature, but that 
[this] power naturally includes the right of judging whether the nation 
is under obligations to make war or not. 

The answer to this is, that however true it may be, that the right of 
the Legislature to declare war includes the right of judging whether 
the Nation be under obligations to make war or not – it will not follow 
that the Executive is in any case excluded from a similar right of 
judgment, in the execution of its own functions. 

If the Legislature have a right to make war on the one hand – it is 
on the other the duty of the Executive to preserve peace till war is 
declared; and in fulfilling that duty, it must necessarily possess a right 
of judging what is the nature of the obligations which the treaties of 
the country impose on the Government; and when in pursuance of 
this right it has concluded that there is nothing in them inconsistent 
with a state of neutrality, it becomes both its province and its duty to 
enforce the laws incident to that state of the nation. The Executive is 
charged with the execution of all laws, the laws of nations as well as the 
municipal law, which recognizes and adopts those laws. It is 
consequently bound, by faithfully executing the laws of neutrality, 
when that is the state of the nation, to avoid giving a cause of war to 
foreign Powers. 

This is the direct and proper end of the proclamation of neutrality. 

2 See Document 3.

50



43 Helvidius–Pacificus Debate

It declares to the United States their situation with regard to the 
Powers at war and makes known to the Community that the laws 
incident to that situation will be enforced. In doing this, it conforms to 
an established usage of Nations, the operation of which as before 
remarked is to obviate a responsibility on the part of the whole 
Society, for secret and unknown violations of the rights of any of the 
warring parties by its citizens. 

Those who object to the proclamation will readily admit that it is 
the right and duty of the Executive to judge of, or to interpret, those 
articles of our treaties which give to France particular privileges, in 
order to the enforcement of those privileges: But the necessary 
consequence of this is, that the Executive must judge what are the 
proper bounds of those privileges – what rights are given to other 
nations by our treaties with them – what rights the law of Nature and 
Nations gives and our treaties permit, in respect to those nations with 
whom we have no treaties; in fine what are the reciprocal rights and 
obligations of the United States and of all and each of the powers at 
war.

The right of the Executive to receive ambassadors and other 
public Ministers may serve to illustrate the relative duties of the 
Executive and Legislative departments. This right includes that of 
judging, in the case of a revolution of government in a foreign country, 
whether the new rulers are competent organs of the National Will and 
ought to [be] recognized or not: And where a treaty antecedently 
exists between the United States and such nation that right involves 
the power of giving operation or not to such treaty. For until the new 
Government is acknowledged, the treaties between the nations, as far at 
least as regards public rights, are of course suspended. 

This power of determining virtually in the case supposed upon 
the operation of national treaties as a consequence, of the power to 
receive ambassadors and other public Ministers, is an important 
instance of the right of the Executive to decide the obligations of the 
nation with regard to foreign nations. To apply it to the case of France, 
if there had been a treaty of alliance offensive [and] defensive between 
the United States and that country, the unqualified acknowledgement 
of the new Government would have put the United States in a 
condition to become an associate in the war in which France was 
engaged – and would have laid the Legislature under an obligation, if 
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required, and there was otherwise no valid excuse, of exercising its 
power of declaring war.  

This serves as an example of the right of the Executive, in certain 
cases, to determine the condition of the Nation, though it may 
consequentially affect the proper or improper exercise of the power of 
the Legislature to declare war. The Executive indeed cannot control 
the exercise of that power further than by the exercise of its general 
right of objecting to all acts of the Legislature; liable to being 
overruled by two thirds of both houses of Congress. The Legislature is 
free to perform its own duties according to its own duties according to 
its own sense of them – though the Executive in the exercise of its 
constitutional powers, may establish an antecedent state of things 
which ought to weigh in the legislative decisions. From the division of 
the Executive Power there results, in reference to it, a concurrent 
authority, in the distributed cases. 

Hence in the case stated, though treaties can only be made by the 
President and Senate, their activity may be continued or suspended by 
the President alone. 

No objection has been made to the President’s having 
acknowledged the Republic of France, by the reception of its Minister, 
without having consulted the Senate; though that body is connected 
with him in the making of treaties, and though the consequence of his 
act of reception is to give operation to the treaties heretofore made 
with that country: But he is censured for having declared the United 
States to be in a state of peace & neutrality, with regard to the Powers 
at War; because the right of changing that state & declaring war belongs 
to the Legislature. 

It deserves to be remarked, that as the participation of the Senate 
in the making of treaties and the power of the Legislature to declare 
war are exceptions out of the general “Executive Power” vested in the 
President, they are to be construed strictly – and ought to be extended 
no further than is essential to their execution. 

While therefore the Legislature can alone declare war, can alone 
actually transfer the nation from a state of peace to a state of war -- it 
belongs to the “Executive Power” to do whatever else the laws of 
nations cooperating with the treaties of the country enjoin, in the 
intercourse of the United States with foreign Powers. 

In this distribution of powers the wisdom of our Constitution is 

52



45 Helvidius–Pacificus Debate

manifested. It is the province and duty of the Executive to preserve to 
the nation the blessings of peace. The Legislature alone can interrupt 
those blessings, by placing the nation in a state of war. 

But though it has been thought advisable to vindicate the 
authority of the Executive on this broad and comprehensive ground – 
it was not absolutely necessary to do so. That clause of the 
Constitution which makes it his duty to “take care that the laws be 
faithfully executed” might alone have been relied upon, and this 
simple process of argument pursued. 

The President is the constitutional Executor of the laws. Our 
treaties and the laws of nations form a part of the law of the land. He 
who is to execute the laws must first judge for himself of their 
meaning. In order to the observance of that conduct, which the laws of 
nations combined with our treaties prescribed to this country, in 
reference to the present war in Europe, it was necessary for the 
President to judge for himself whether there was anything in our 
treaties incompatible with an adherence to neutrality. Having judged 
that there was not, he had a right, and if in his opinion the interests of 
the nation required it, it was his duty, as Executor of the laws, to 
proclaim the neutrality of the nation, to exhort all persons to observe 
it, and to warn them of the penalties which would attend its 
nonobservance. 

The Proclamation has been represented as enacting some new law. 
This is a view of it entirely erroneous. It only proclaims a fact with 
regard to the existing state of the nation, informs the citizens of what 
the laws previously established require of them in that state, and warns 
them that these laws will be put in execution against the infractors of 
them. 

Helvidius Number 1, 24 August 1793
Several pieces with the signature of PACIFICUS were lately 

published, which have been read with singular pleasure and applause, 
by the foreigners and degenerate citizens among us, who hate our 
republican government, and the French revolution; whilst the 
publication seems to have been too little regarded, or too much 
despised by the steady friends to both.

Had the doctrines inculcated by the writer, with the natural 
consequences from them, been nakedly presented to the public, this 
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treatment might have been proper. Their true character would then 
have struck every eye, and been rejected by the feelings of every heart. 
But they offer themselves to the reader in the dress of an elaborate 
dissertation; they are mingled with a few truths that may serve them as 
a passport to credulity; and they are introduced with professions of 
anxiety for the preservation of peace, for the welfare of the 
government, and for the respect due to the present head of the 
executive, that may prove a snare to patriotism. 

In these disguises, they have appeared to claim the attention I 
propose to bestow on them; with a view to show, from the publication 
itself, that under color of vindicating an important public act, of a chief 
magistrate, who enjoys the confidence and love of his country, 
principles are advanced which strike at the vitals of its Constitution, as 
well as its honor and true interest. 

As it is not improbable that attempts may be made to apply 
insinuations, which are seldom spared when particular purposes are to 
be answered, to the author of the ensuing observations it may not be 
improper to premise, that he is a friend to the Constitution, that he 
wishes for the preservation of peace, and that the present chief 
magistrate has not a fellow-citizen who is penetrated with deeper 
respect for his merits, or feels a purer solicitude for his glory.

This declaration is made with no view of courting a more 
favorable ear to what may be said than it deserves. The sole purpose of 
it is, to obviate imputations which might weaken the impressions of 
truth; and which are the more likely to be resorted to, in proportion as 
solid and fair arguments may be wanting.

The substance of the first piece, sifted from its inconsistencies and 
its vague expressions, may be thrown into the following propositions:

That the powers of declaring war and making treaties are, in their 
nature, executive powers;

That being particularly vested by the Constitution in other 
departments, they are to be considered as exceptions out of the 
general grant to the executive department;

That being, as exceptions, to be construed strictly, the powers not 
strictly within them, remain with the executive;

That the executive consequently, as the organ of intercourse with 
foreign nations, and the interpreter and executor of treaties, and the 
law of nations, is authorized, to expound all articles of treaties, those 
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involving questions of war and peace, as well as others; to judge of the 
obligations of the United States to make war or not, under any casus 
federis3 or eventual operation of the contract, relating to war; and, to 
pronounce the state of things resulting from the obligations of the 
United States, as understood by the executive;

That in particular the executive had authority to judge whether in 
the case of the mutual guaranty between the United States and France, 
the former were bound by it to engage in the war;

That the executive has, in pursuance of that authority, decided 
that the United States are not bound; And,

That its proclamation of the 22d of April last, is to be taken as the 
effect and expression of that decision.

The basis of the reasoning is, we perceive, the extraordinary 
doctrine, that the powers of making war and treaties, are in their 
nature executive; and therefore comprehended in the general grant of 
executive power, where not specially and strictly excepted out of the 
grant.

Let us examine this doctrine; and that we may avoid the 
possibility of misstating the writer, it shall be laid down in his own 
words: a precaution the more necessary, as scarce anything else could 
outweigh the improbability, that so extravagant a tenet should be 
hazarded, at so early a day, in the face of the public.

His words are: “Two of these (exceptions and qualifications to the 
executive powers) have been already noticed – the participation of the 
Senate in the appointment of officers, and the making of treaties. A third 
remains to be mentioned – the right of the legislature to declare war, 
and grant letters of marque and reprisal.”

Again: “It deserves to be remarked, that as the participation of the 
Senate in the making treaties, and the power of the legislature to declare 
war, are exceptions out of the general executive power, vested in the 
President, they are to be construed strictly, and ought to be extended 
no farther than is essential to their execution.”

If there be any countenance to these positions, it must be found 
either first, in the writers, of authority, on public law; or second, in the 
quality and operation of the powers to make war and treaties; or third, 

3 a “case for alliance”

55



Helvidius–Pacificus Debate 48

in the Constitution of the United States.
It would be of little use to enter far into the first source of 

information, not only because our own reason and our own 
Constitution, are the best guides; but because a just analysis and 
discrimination of the powers of government, according to their 
executive, legislative, and judiciary qualities are not to expected in the 
works of the most received jurists, who wrote before a critical 
attention was paid to those objects, and with their eyes too much on 
monarchical governments, where all powers are confounded in the 
sovereignty of the prince. It will be found however, I believe, that all of 
them, particularly Wolfius, Burlamaqui and Vattel,4 speak of the 
powers to declare war, to conclude peace, and to form alliances, as 
among the highest acts of the sovereignty; of which the legislative 
power must at least be an integral and preeminent part.

Writers, such as Locke and Montesquieu,5 who have discussed 
more particularly the principles of liberty and the structure of 
government, lie under the same disadvantage, of having written before 
these subjects were illuminated by the events and discussions which 
distinguish a very recent period. Both of them too are evidently 
warped by a regard to the particular government of England, to which 
one of them owed allegiance; and the other professed an admiration 
bordering on idolatry. Montesquieu, however, has rather distinguished 
himself by enforcing the reasons and the importance of avoiding a 
confusion of the several powers of government, than by enumerating 
and defining the powers which belong to each particular class. And 
Locke, notwithstanding the early date of his work on civil 
government, and the example of his own government before his eyes, 
admits that the particular powers in question, which, after some of the 

4 Christian Wolff (1679-1754), Jean-Jacques Burlamaqui (1694-1748) and 
Emmerich de Vattel (1714-1767) were Enlightenment writers who had 
published works on international law.
5 John Locke (1632-1704) was an English philosopher whose Two Treatises of 
Government (1689) made the case for the right of revolution and for the 
necessity of a fundamental constitution. Charles-Louis de Secondat, baron de 
La Brède et de Montesquieu (1689-1755) was a French philosopher whose 
Spirit of the Laws (1748) was influential among Americans for its 
recommendations regarding separation of powers.
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writers on public law he calls federative, are really distinct from the 
executive, though almost always united with it, and hardly to be 
separated into distinct hands. Had he not lived under a monarchy, in 
which these powers were united; or had he written by the lamp which 
truth now presents to lawgivers, the last observation would probably 
never have dropt from his pen. But let us quit a field of research which 
is more likely to perplex than to decide, and bring the question to 
other tests of which it will be more easy to judge.

2. If we consult for a moment, the nature and operation of the two 
powers to declare war and make treaties, it will be impossible not to 
see that they can never fall within a proper definition of executive 
powers. The natural province of the executive magistrate is to execute 
laws, as that of the legislature is to make laws. All his acts therefore, 
properly executive, must presuppose the existence of the laws to be 
executed. A treaty is not an execution of laws: it does not presuppose 
the existence of laws. It is, on the contrary, to have itself the force of a 
law, and to be carried into execution, like all other laws, by the executive 
magistrate. To say then that the power of making treaties which are 
confessedly laws, belongs naturally to the department which is to 
execute laws, is to say, that the executive department naturally includes 
a legislative power. In theory, this is an absurdity – in practice a 
tyranny.

The power to declare war is subject to similar reasoning. A 
declaration that there shall be war, is not an execution of laws: it does 
not suppose pre-existing laws to be executed: it is not in any respect, 
an act merely executive. It is, on the contrary, one of the most 
deliberative acts that can be performed; and when performed, has the 
effect of repealing all the laws operating in a state of peace, so far as 
they are inconsistent with a state of war: and of enacting as a rule for the 
executive, a new code adapted to the relation between the society and its 
foreign enemy. In like manner, a conclusion of peace annuls all the laws 
peculiar to a state of war, and revives the general laws incident to a state 
of peace.

These remarks will be strengthened by adding that treaties, 
particularly treaties of peace, have sometime the effect of changing not 
only the external laws of the society, but operate also on the internal 
code, which is purely municipal, and to which the legislative authority 
of the country is of itself competent and complete.

57



Helvidius–Pacificus Debate 50

From this view of the subject it must be evident, that although the 
executive may be a convenient organ of preliminary communications 
with foreign governments, on the subjects of treaty or war; and the 
proper agent for carrying into execution the final determinations of 
the competent authority; yet it can have no pretensions from the 
nature of the powers in question compared with the nature of the 
executive trust, to that essential agency which gives validity to such 
determinations. 

It must be further evident that, if these powers be not in their 
nature purely legislative, they partake so much more of that, than of 
any other quality, that under a constitution leaving them to result to 
their most natural department, the legislature to be noted is, without a 
rival in its claim.

Another important inference to be noted is, that the powers of 
making war and treaty being substantially of a legislative, not an 
executive nature, the rule of interpreting exceptions strictly, must 
narrow instead of enlarging executive pretensions on those subjects.

3. It remains to be enquired whether there be any thing in the 
Constitution itself which shows that the powers of making war and 
peace are considered as of an executive nature, and as comprehended 
within a general grant of executive power.  

It will not be pretended that this appears from any direct position 
to be found in the instrument. 

If it were deducible from any particular expressions it may be 
presumed that the publication would have saved us the trouble of the 
research.

Does the doctrine then result from the actual distribution of 
powers among the several branches of the government? Or from any 
fair analogy between the powers of war and treaty and the enumerated 
powers vested in the executive alone?

Let us examine.
In the general distribution of powers, we find that of declaring war 

expressly vested in the Congress, where every other legislative power 
is declared to be vested, and without any other qualification than what 
is common to every other legislative act. The constitutional idea of 
this power would seem then clearly to be, that it is of a legislative and 
not an executive nature. 

This conclusion becomes irresistible, when it is recollected, that 
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the Constitution cannot be supposed to have placed either any power 
legislative in its nature, entirely among executive powers, or any power 
executive in its nature, entirely among legislative powers, without 
charging the Constitution, with that kind of intermixture and 
consolidation of different powers, which would violate a fundamental 
principle in the organization of free governments. If it were not 
unnecessary to enlarge on this topic here, it could be shown, that the 
Constitution was originally vindicated, and has been constantly 
expounded, with a disavowal of any such intermixture.

The power of treaties is vested jointly in the President and in the 
Senate, which is a branch of the legislature. From this arrangement 
merely, there can be no inference that would necessarily exclude the 
power from the executive class: since the senate is joined with the 
President in another power, that of appointing to offices, which as far 
as relate to executive offices at least, is considered as of an executive 
nature. Yet on the other hand, there are sufficient indications that the 
power of treaties is regarded by the constitution as materially different 
from mere executive power, and as having more affinity to the 
legislative than to the executive character.  

One circumstance indicating this, is the constitutional regulation 
under which the Senate give their consent in the case of treaties. In all 
other cases the consent of the body is expressed by a majority of 
voices. In this particular case, a concurrence of two thirds at least is 
made necessary, as a substitute or compensation for the other branch 
of the legislature, which on certain occasions, could not be 
conveniently a party to the transaction. 

But the conclusive circumstance is, that treaties when formed 
according to the constitutional mode, are confessedly to have the force 
and operation of laws, and are to be a rule for the courts in the 
controversies between man and man, as much as any other laws. They 
are even emphatically declared by the Constitution to be “the supreme 
law of the land.”

So far the argument from the Constitution is precisely in 
opposition to the doctrine. As little will be gained in its favor from a 
comparison of the two powers, with those particularly vested in the 
President alone.

As there are but few it will be most satisfactory to review them 
one by one.
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“The President shall be commander in chief of the army and navy 
of the United States, and of the militia when called into actual service 
of the United States.”

There can be no relation worth examining between this power 
and the general power of making treaties. And instead of being 
analogous to the power of declaring war, it affords a striking 
illustration of the incompatibility of the two powers in the same 
hands. Those who are to conduct a war cannot in the nature of things, 
be proper or safe judges, whether a war ought to be commenced, 
continued, or concluded. They are barred from the latter functions by a 
great principle in free government, analogous to that which separates 
the sword from the purse, or the power of executing from the power of 
enacting laws. . . .

 “He shall take care that the laws shall be faithfully executed and 
shall commission all officers of the United States.” To see the laws 
faithfully executed constitutes the essence of the executive authority. 
But what relation has it to the power of making treaties and war, that 
is, of determining what the laws shall be with regard to other nations? 
No other certainly than what subsists between the power of executing 
and enacting laws; no other consequently, than what forbids a 
coalition of the powers in the same department. . . .

 It may be proper however to take notice of the power of removal 
from office, which appears to have been adjudged to the President by 
the laws establishing the executive departments; and which the writer 
has endeavored to press into his service. To justify any favorable 
inference from this case, it must be shown, that the powers of war and 
treaties are of a kindred nature to the power of removal, or at least are 
equally within a grant of executive power. Nothing of this sort has 
been attempted, nor probably will be attempted. Nothing can in truth 
be clearer, than that no analogy, or shade of analogy, can be traced 
between a power in the supreme officer responsible for the faithful 
execution of the laws, to displace a subaltern officer employed in the 
execution of the laws; and a power to make treaties, and to declare war, 
such as these have been found to be in their nature, their operation, 
and their consequences.

Thus it appears that by whatever standard we try this doctrine, it 
must be condemned as no less vicious in theory that it would be 
dangerous in practice. It is countenanced neither by the writers on 
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law; nor by the nature of the powers themselves; nor by any general 
arrangements or particular expressions, or plausible analogies, to be 
found in the Constitution.

Whence then can the writer have borrowed it?
There is but one answer to this question.
The power of making treaties and the power of declaring war, are 

royal prerogatives in the British government, and are accordingly treated 
as executive prerogatives by British commentators.

We shall be the more confirmed in the necessity of this solution of 
the problem, by looking back to the era of the Constitution, and 
satisfying ourselves that the writer could not have been misled by the 
doctrines maintained by our own commentators on our own 
government. That I may not ramble beyond prescribed limits, I shall 
content myself with an extract from a work which entered into a 
systematic explanation and defence of the Constitution, and to which 
there has frequently been ascribed some influence in conciliating the 
public assent to the government in the form proposed. Three 
circumstances conspire in giving weight to this contemporary 
exposition. It was made at a time when no application to persons or 
measures could bias; The opinion given was not transiently mentioned, 
but formally and critically elucidated; It related to a point in the 
Constitution which must consequently have been viewed as of 
importance in the public mind. The passage relates to the power of 
making treaties; that of declaring war, being arranged with such 
obvious propriety among the legislative powers, as to be passed over 
without particular discussion.

“Tho’ several writers on the subject of government place that 
power (of making treaties) in the class of Executive authorities, yet this is 
evidently an arbitrary disposition. For if we attend carefully, to its 
operation, it will be found to partake more of the legislative than of the 
executive character, though it does not seem strictly to fall within the 
definition of either of them. The essence of the legislative authority, is 
to enact laws; or in other words, to prescribe rules for the regulation of 
the society. While the execution of the laws and the employment of 
the common strength, either for this purpose, or for the common 
defense, seem to comprise all functions of the Executive magistrate. 
The power of making treaties is plainly neither the one nor the other. It 
relates neither to the execution of the subsisting laws, nor to the 
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enaction of new ones, and still less to an exertion of the common 
strength. Its objects are contracts with foreign nations, which have the 
force of law, but derive it from the obligations of good faith. They are 
not rules prescribed by the sovereign to the subject, but agreements 
between sovereign and sovereign. The power in question seems 
therefore to form a distinct department, and to belong properly 
neither to the legislative nor to the executive. The qualities elsewhere 
detailed as indispensable in the management of foreign negotiations, 
point out the executive as the most fit agent in those transactions: 
whilst the vast importance of the trust, and the operation of treaties as 
Laws, plead strongly for the participation of the whole or a part of the 
legislative body in the office of making them.”6 

It will not fail to be remarked on this commentary, that whatever 
doubts may be started as to the correctness of its reasoning against the 
legislative nature of the power to make treaties: it is clear, consistent 
and confident, in deciding that the power is plainly and evidently not an 
executive power. 

6 Federalist No. 75, written by Hamilton.
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_____________________________

United States v. Curtiss-Wright Export Co.
Associate Justice George Sutherland

1936

In 1934, Congress passed a joint resolution authorizing the president 
to prohibit the sale of arms by American companies to Bolivia and Paraguay 
because the two nations were engaged in ongoing and brutal war. Franklin 
Roosevelt quickly issued a proclamation to that effect. The American arms 
manufacturer Curtiss-Wright violated Roosevelt’s order, and, in its defense, the 
company’s attorneys argued that the joint resolution was an unconstitutional 
delegation of legislative power to the president. In this, they were relying on a 
legal theory going back to John Locke that the legislative and executive powers 
of a government had to be not only placed but maintained in distinct hands. 
This theory had also provided the undergirding for many of the Supreme 
Court’s arguments in striking down key New Deal provisions between 1935 
and 1937. Instead of ruling against the president, however, a seven-to-one 
majority upheld the proclamation. In what follows, Justice Sutherland makes 
an argument that has turned out to be the high-water mark for executive 
power in foreign affairs. Along with Alexander Hamilton’s argument 
defending President George Washington’s Neutrality Proclamation 
(Document 4), Sutherland’s opinion is frequently cited by those arguing for 
presidential control over war and peace (Document 37).

Source: United States Reports. Volume 299, Cases Adjudged in the 
Supreme Court at October Term, 1936 (Washington, D.C.: Government 
Printing Office, 1937), 311–33.

_____________________________

Mr. Justice Sutherland delivered the opinion of the Court.
On January 27, 1936, an indictment was returned in the court 

below, the first count of which charges that appellees, beginning with 
the 29th day of May, 1934, conspired to sell in the United States 
certain arms of war, namely fifteen machine guns, to Bolivia, a country 
then engaged in armed conflict in the Chaco, in violation of the Joint 
Resolution of Congress approved May 28, 1934, and the provisions of 
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a proclamation issued on the same day by the President of the United 
States pursuant to authority conferred by §1 of the resolution. . . .

The determination which we are called to make, therefore, is 
whether the Joint Resolution, as applied to the situation, is vulnerable 
to attack under the rule that forbids a delegation of the law-making 
power. In other words, assuming (but not deciding) that the 
challenged delegation, if it were confined to internal affairs, would be 
invalid, may it nevertheless be sustained on the ground that its 
exclusive aim is to afford a remedy for a hurtful condition within 
foreign territory? 

It will contribute to the elucidation of the question if we first 
consider the differences between the powers of the federal 
government in respect of foreign or external affairs and those in 
respect of domestic or internal affairs. That there are differences 
between them, and that these differences are fundamental, may not be 
doubted. 

The two classes of powers are different, both in respect of their 
origin and their nature. The broad statement that the federal 
government can exercise no powers except those specifically 
enumerated in the Constitution, and such implied powers as are 
necessary and proper to carry into effect the enumerated powers, is 
categorically true only in respect of our internal affairs. In that field, 
the primary purpose of the Constitution was to carve from the general 
mass of legislative powers then possessed by the states such portions as it 
was thought desirable to vest in the federal government, leaving those 
not included in the enumeration still in the states. Carter v. Carter Coal 
Co., 298 U.S. 238, 294.1 That this doctrine applies only to powers 
which the states had, is self-evident. And since the states severally 
never possessed international powers, such powers could not have 
been carved from the mass of state powers but obviously were 
transmitted to the United States from some other source. During the 
colonial period, those powers were possessed exclusively by and were 

1 In Carter v. Carter Coal (1936), the Supreme Court continued to hold a 
distinction between commerce and manufacturing in order to limit the reach 
of Congress’s power to regulate interstate commerce. The presumptive logic 
at work is that the states retain the control over commerce if the Constitution 
does not give power to Congress to regulate it.
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entirely under the control of the Crown. By the Declaration of 
Independence, “the Representatives of the United States of America” 
declared the United [not the several] Colonies to be free and 
independent states, and as such to have “full Power to levy War, 
conclude Peace, contract Alliances, establish Commerce and to do all 
other Acts and Things which Independent States may of right do.”

As a result of the separation from Great Britain by the colonies 
acting as a unit, the powers of external sovereignty passed from the 
Crown not to the colonies severally, but to the colonies in their 
collective and corporate capacity as the United States of America. 
Even before the Declaration, the colonies were a unit in foreign affairs, 
acting through a common agency – namely the Continental Congress, 
composed of delegates from the thirteen colonies. That agency 
exercised the power of war and peace, raised an army, created a navy, 
and finally adopted the Declaration of Independence. Rulers come 
and go; governments end and forms of government change; but 
sovereignty survives. A political society cannot endure without a 
supreme will somewhere. Sovereignty is never held in suspense. 
When, therefore, the external sovereignty of Great Britain in respect to 
the colonies ceased, it immediately passed to the Union. See Penhallow 
v. Doane, 3 Dall. 54, 80-81.2 That fact was given practical application
almost at once. The treaty of peace, made on September 23, 1783, was
concluded between his Britannic Majesty and the “United States of
America.” 8 Stat. – European Treaties – 80.

The Union existed before the Constitution, which was ordained 
and established among other things to form “a more perfect Union.” 
Prior to that event, it is clear that the Union, declared by the Articles 
of Confederation to be “perpetual,” was the sole possessor of external 
sovereignty and in the Union it remained without change save in so far 
as the Constitution in express terms qualified its exercise. The 
Framers’ Convention was called and exerted its powers upon the 
irrefutable postulate that though the states were several their people in 
respect of foreign affairs were one. Compare The Chinese Exclusion 
Case, 130 U.S. 581, 604, 606. In that convention the entire absence of 

2 Pennhallow v. Doane’s Administrators (1795) is an obscure Supreme Court 
ruling that allowed federal courts in some instances to continue under the 
jurisdiction of laws passed under the Articles of Confederation.
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state power to deal with those affairs was thus forcefully stated by 
Rufus King:

The states were not “sovereigns” in the sense contended 
for by some. They did not possess the peculiar features of 
sovereignty, – they could not make war, nor peace, nor 
alliances, nor treaties. Considering them as political beings, 
they were dumb, for they could not speak to any foreign 
sovereigns whatever. They were deaf, for they could not hear 
any propositions from such sovereign. They had not even the 
organs or faculties of defence or offence, for they could not of 
themselves raise troops, or equip vessels, for war. 5 Elliott’s 
Debates 212.

It results that the investment of the federal government with the 
powers of external sovereignty did not depend on the affirmative 
grants of the Constitution. The powers to declare and wage war, to 
conclude peace, to make treaties, to maintain diplomatic relations with 
other sovereignties, if they had never been mentioned in the 
Constitution, would have vested in the federal government as 
necessary concomitants of nationality. . . .

Not only, as we have shown, is the federal power over external 
affairs in origin and essential character different from that over internal 
affairs, but participation in the exercise of the power is significantly 
limited. In this vast external realm, with its important, complicated, 
delicate, and manifold problems, the President alone has the power to 
speak or listen as a representative of the nation. He makes treaties with 
advice and consent of the Senate; but he alone negotiates. Into the 
field of negotiation the Senate cannot intrude; and Congress itself is 
powerless to invade it. As Marshall said in his great argument of March 
7, 1800, in the House of Representatives, “The President is the sole 
organ of the nation in its external relations, and its sole representative 
with foreign nations.” Annals, 6th Cong., col. 613. The Senate 
Committee on Foreign Relations at a very early day in our history 
(February 15, 1816), reported to the Senate, among other things, as 
follows:

The President is the constitutional representative of the 
United States with regard to foreign nations. He manages our 

66



United States v. Curtiss-Wright Export Co.
167

concerns with foreign nations and must necessarily be most 
competent to determine when, how, and upon what subjects 
negotiations may be urged with the greatest prospect of 
success. For his conduct he is responsible to the Constitution. 
The committee consider this responsibility the surest pledge 
for the faithful discharge of his duty. They think the 
interference of the Senate in the direction of foreign 
negotiations calculated to diminish that responsibility and 
thereby to impair the best security for the national safety. The 
nature of transactions with foreign nations, moreover, 
requires causation and unity of design, and their success 
frequently depends on secrecy and dispatch. U.S. Senate, 
Reports, Committee on Foreign Relations, vol. 8, p. 24.

It is important to bear in mind that we are here dealing not alone 
with an authority vested in the President by an exertion of legislative 
power, but with such an authority plus the very delicate, plenary and 
exclusive power of the President as the sole organ of the federal 
government in the field of international relations – a power which 
does not require as a basis for its exercise an act of Congress but 
which, of course, like every governmental program, must be exercised 
in subordination to the applicable provisions of the Constitution. It is 
quite apparent that if, in the maintenance of our international 
relations, embarrassment – perhaps serious embarrassment – is to be 
avoided and success for our aims achieved, congressional legislation 
which is to be made effective through negotiation and inquiry within 
the international field must often accord to the President a degree of 
discretion and freedom from statutory restriction which would not be 
admissible were domestic affairs alone involved. Moreover, he, not 
Congress, has the better opportunity of knowing the conditions which 
prevail in foreign countries, and especially is this true in time of war. 
He has confidential sources of information. He has his agents in the 
form of diplomatic, consular, and other officials. Secrecy in respect of 
information gathered by them may be highly necessary, and the 
premature disclosure of it productive of harmful results. Indeed, so 
clearly is this true that the first President refused to accede to a request 
to lay before the House of Representatives the instructions, 
correspondence, and documents relating to the negotiation of the Jay 
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Treaty – a refusal the wisdom of which was recognized by the House 
itself and has never since been doubted.3 . . . 

3 Jay’s Treaty (1795) prevented potential war with England but deepened 
partisan divisions between Federalists and Republicans. In the middle of this 
partisan maneuvering, President George Washington set an early precedent 
of something like executive privilege, refusing the House’s request to turn 
over certain materials regarding the diplomatic negotiations between the two 
nations. However, Washington did give the documents to the Senate, and he 
eventually turned over some of the documents to the House.
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Document 30
_____________________________

Special Message to the Congress Reporting on the 
Situation in Korea

President Harry Truman
July 19, 1950

The Constitution gives Congress the power to declare war, yet the 
president is made commander in chief. For early Americans this meant that 
Congress alone held the power to authorize war, that is, to bring the nation 
from a state of peace to a state of war. For example, during the debate over the 
Neutrality Proclamation (Document 4), Alexander Hamilton defended 
George Washington’s power to declare that the nation was at peace, but he 
also went out of his way to say that only Congress could take the nation to war. 

Since Harry Truman, however, presidents of both parties have assumed 
that it is the president who decides whether the nation will be at war. There are 
competing explanations for the emergence of this new understanding of the 
war power. One is that the United Nations provides a new and competing 
source of authority for military action. Another is that Cold War and the 
reality of atomic weapons rendered Congress’s role less important. A third 
explanation is that wielding the war power is politically costly, so risk-adverse 
members of Congress are happy to let the president have it. 

In the selection below, Truman announces his actions in Korea. Notice 
the role he assumes for the United Nations and the limited role he assumes for 
Congress. 

Source: Public Papers of the Presidents of the United States. Harry 
S. Truman. Containing the Public Messages, Speeches, and Statements
of the President, 1950 (Washington, D.C.: United States Government
Printing Office, 1965), 527-37.

_____________________________

To the Congress of the United States: 
I am reporting to the Congress on the situation which has been 

created in Korea, and on the actions which this Nation has taken, as a 
member of the United Nations, to meet this situation. I am also laying 
before the Congress my views concerning the significance of these 
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events for this Nation and the world, and certain recommendations 
for legislative action which I believe should be taken at this time. 

At four o’clock in the morning, Sunday, June 25th, Korean time, 
armed forces from north of the thirty-eighth parallel invaded the 
Republic of Korea. . . .

This outright breach of the peace, in violation of the United 
Nations Charter, created a real and present danger to the security of 
every nation. This attack was, in addition, a demonstration of 
contempt for the United Nations, since it was an attempt to settle, by 
military aggression, a question which the United Nations had been 
working to settle by peaceful means. 

The attack on the Republic of Korea, therefore, was a clear 
challenge to the basic principles of the United Nations Charter and to 
the specific actions taken by the United Nations in Korea. If this 
challenge had not been met squarely, the effectiveness of the United 
Nations would have been all but ended, and the hope of mankind that 
the United Nations would develop into an institution of world order 
would have been shattered. 

Prompt action was imperative. The Security Council of the 
United Nations met, at the request of the United States, in New York 
at two o’clock in the afternoon, Sunday, June 25th, eastern daylight 
time. Since there is a 14-hour difference in time between Korea and 
New York, this meant that the Council convened just 24 hours after 
the attack began. 

At this meeting, the Security Council passed a resolution which 
called for the immediate cessation of hostilities and for the withdrawal 
of the invading troops to the thirty-eighth parallel, and which 
requested the members of the United Nations to refrain from giving 
aid to the northern aggressors and to assist in the execution of this 
resolution. The representative of the Soviet Union to the Security 
Council stayed away from the meetings, and the Soviet Government 
has refused to support the Council's resolution. 

The attack launched on June 25th moved ahead rapidly. The 
tactical surprise gained by the aggressors, and their superiority in 
planes, tanks and artillery, forced the lightly-armed defenders to 
retreat. The speed, the scale, and the coordination of the attack left no 
doubt that it had been plotted long in advance. 

When the attack came, our Ambassador to Korea, John J. Muccio, 
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began the immediate evacuation of American women and children 
from the danger zone. To protect this evacuation, air cover and sea 
cover were provided by the Commander in Chief of United States 
Forces in the Far East, General of the Army Douglas MacArthur.1 In 
response to urgent appeals from the Government of Korea, General 
MacArthur was immediately authorized to send supplies of 
ammunition to the Korean defenders. These supplies were sent by air 
transport, with fighter protection. The United States Seventh Fleet was 
ordered north from the Philippines, so that it might be available in the 
area in case of need. 

Throughout Monday, June 26th, the invaders continued their 
attack with no heed to the resolution of the Security Council of the 
United Nations. Accordingly, in order to support the resolution, and 
on the unanimous advice of our civil and military authorities, I 
ordered United States air and sea forces to give the Korean 
Government troops cover and support. 

On Tuesday, June 27th, when the United Nations Commission in 
Korea had reported that the northern troops had neither ceased 
hostilities nor withdrawn to the thirty-eighth parallel, the United 
Nations Security Council met again and passed a second resolution 
recommending that members of the United Nations furnish to the 
Republic of Korea such aid as might be necessary to repel the attack 
and to restore international peace and security in the area. The 
representative of the Soviet Union to the Security Council stayed away 
from this meeting also, and the Soviet Government has refused to 
support the Council's resolution. 

The vigorous and unhesitating actions of the United Nations and 
the United States in the face of this aggression met with an immediate 
and overwhelming response throughout the free world. The first blow 
of aggression had brought dismay and anxiety to the hearts of men the 
world over. The fateful events of the 1930’s, when aggression 
unopposed bred more aggression and eventually war, were fresh in our 
memory. 

1 Douglas MacArthur (1880–1964), was Supreme Commander of the Allied 
Powers in post war Japan. He was removed from his command by Truman in 
1951, after publicly disagreeing with the Truman Administration over the 
direction of the war effort in Korea.
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But the free nations had learned the lesson of history. Their 
determined and united actions uplifted the spirit of free men 
everywhere. As a result, where there had been dismay there is hope; 
where there had been anxiety there is firm determination. 

Fifty-two of the fifty-nine member nations have supported the 
United Nations action to restore peace in Korea. 

A number of member nations have offered military support or 
other types of assistance for the United Nations action to repel the 
aggressors in Korea. In a third resolution, passed on July 7th, the 
Security Council requested the United States to designate a 
commander for all the forces of the members of the United Nations in 
the Korean operation, and authorized these forces to fly the United 
Nations flag. In response to this resolution, General MacArthur has 
been designated as commander of these forces. These are important 
steps forward in the development of a United Nations system of 
collective security. Already, aircraft of two nations – Australia and 
Great Britain – and naval vessels of five nations – Australia, Canada, 
Great Britain, the Netherlands and New Zealand – have been made 
available for operations in the Korean area, along with forces of Korea 
and the United States, under General MacArthur’s command. The 
other offers of assistance that have been and will continue to be made 
will be coordinated by the United Nations and by the unified 
command, in order to support the effort in Korea to maximum 
advantage. 

All the members of the United Nations who have indorsed the 
action of the Security Council realize the significance of the step that 
has been taken. This united and resolute action to put down lawless 
aggression is a milestone toward the establishment of a rule of law 
among nations. 

Only a few countries have failed to support the common action to 
restore the peace. The most important of these is the Soviet Union. 

Since the Soviet representative had refused to participate in the 
meetings of the Security Council which took action regarding Korea, 
the United States brought the matter directly to the attention of the 
Soviet Government in Moscow. On June 27th, we requested the 
Soviet Government, in view of its known close relations with the 
north Korean regime, to use its influence to have the invaders 
withdraw at once. 

72



204 Special Message to the Congress Reporting on the Situation in Korea

The Soviet Government, in its reply on June 29th and in 
subsequent statements, has taken the position that the attack launched 
by the north Korean forces was provoked by the Republic of Korea, 
and that the actions of the United Nations Security Council were 
illegal. 

These Soviet claims are flatly disproved by the facts. 
The attitude of the Soviet Government toward the aggression 

against the Republic of Korea, is in direct contradiction to its often-
expressed intention to work with other nations to achieve peace in the 
world. 

For our part, we shall continue to support the United Nations 
action to restore peace in the Korean area. 

As the situation has developed, I have authorized a number of 
measures to be taken. Within the first week of the fighting, General 
MacArthur reported, after a visit to the front, that the forces from 
north Korea were continuing to drive south, and further support to 
the Republic of Korea was needed. Accordingly, General MacArthur 
was authorized to use United States Army troops in Korea, and to use 
United States aircraft of the Air Force and the Navy to conduct 
missions against specific military targets in Korea north of the thirty-
eighth parallel, where necessary to carry out the United Nations 
resolution. General MacArthur was also directed to blockade the 
Korean coast. 

The attacking forces from the north have continued to move 
forward, although their advance has been slowed down. The troops of 
the Republic of Korea, though initially overwhelmed by the tanks and 
artillery of the surprise attack by the invaders, have been reorganized 
and are fighting bravely. 

United States forces, as they have arrived in the area, have fought 
with great valor. The Army troops have been conducting a very 
difficult delaying operation with skill and determination, 
outnumbered many times over by attacking troops, spearheaded by 
tanks. Despite the bad weather of the rainy season, our troops have 
been valiantly supported by the air and naval forces of both the United 
States and other members of the United Nations. 

In this connection, I think it is important that the nature of our 
military action in Korea be understood. It should be made perfectly 
clear that the action was undertaken as a matter of basic moral 
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principle. The United States was going to the aid of a nation 
established and supported by the United Nations and unjustifiably 
attacked by an aggressor force. . . . 

In these circumstances, we must take action to ensure that the 
increased national defense needs will be met, and that in the process 
we do not bring on an inflation, with its resulting hardship for every 
family. 

At the same time, we must recognize that it will be necessary for a 
number of years to support continuing defense expenditures, 
including assistance to other nations, at a higher level than we had 
previously planned. Therefore, the economic measures we take now 
must be planned and used in such a manner as to develop and 
maintain our economic strength for the long run as well as the short 
run. 

I am recommending certain legislative measures to help achieve 
these objectives. I believe that each of them should be promptly 
enacted. We must be sure to take the steps that are necessary now, or 
we shall surely be required to take much more drastic steps later on. 

First, we should adopt such direct measures as are now necessary 
to assure prompt and adequate supplies of goods for military and 
essential civilian use. I therefore recommend that the Congress now 
enact legislation authorizing the Government to establish priorities 
and allocate materials as necessary to promote the national security; 
to limit the use of materials for nonessential purposes; to prevent 
inventory hoarding; and to requisition supplies and materials needed 
for the national defense, particularly excessive and unnecessary 
inventories. 

Second, we must promptly adopt some general measures to 
compensate for the growth of demand caused by the expansion of 
military programs in a period of high civilian incomes. I am directing 
all executive agencies to conduct a detailed review of Government 
programs, for the purpose of modifying them wherever practicable to 
lessen the demand upon services, commodities, raw materials, 
manpower, and facilities which are in competition with those needed 
for national defense. The Government, as well as the public, must 
exercise great restraint in the use of those goods and services which 
are needed for our increased defense efforts. 

Nevertheless, the increased appropriations for the Department of 
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Defense, plus the defense-related appropriations which I have recently 
submitted for power development and atomic energy, and others 
which will be necessary for such purposes as stockpiling, will mean 
sharply increased Federal expenditures. . . .

The free world has made it clear, through the United Nations, that 
lawless aggression will be met with force. This is the significance of 
Korea – and it is a significance whose importance cannot be over-
estimated. 

I shall not attempt to predict the course of events. But I am sure 
that those who have it in their power to unleash or withhold acts of 
armed aggression must realize that new recourse to aggression in the 
world today might well strain to the breaking point the fabric of world 
peace. 

The United States can be proud of the part it has played in the 
United Nations action in this crisis. We can be proud of the 
unhesitating support of the American people for the resolute actions 
taken to halt the aggression in Korea and to support the cause of world 
peace. 

The Congress of the United States, by its strong, bi-partisan 
support of the steps we are taking and by repeated actions in support 
of international cooperation, has contributed most vitally to the cause 
of peace. The expressions of support which have been forthcoming 
from the leaders of both political parties for the actions of our 
Government and of the United Nations in dealing with the present 
crisis, have buttressed the firm morale of the entire free world in the 
face of this challenge. 

The American people, together with other free peoples, seek a 
new era in world affairs. We seek a world where all men may live in 
peace and freedom, with steadily improving living conditions, under 
governments of their own free choice. 

For ourselves, we seek no territory or domination over others. We 
are determined to maintain our democratic institutions so that 
Americans now and in the future can enjoy personal liberty, economic 
opportunity, and political equality. We are concerned with advancing 
our prosperity and our well-being as a Nation, but we know that our 
future is inseparably joined with the future of other free peoples. 

We will follow the course we have chosen with courage and with 
faith, because we carry in our hearts the flame of freedom. We are 

75



Special Message to the Congress Reporting on the Situation in Korea 207

fighting for liberty and for peace – and with God's blessing we shall 
succeed.

HARRY S. TRUMAN

76



Document 34
_____________________________

The War Powers Resolution and President 
Richard Nixon’s Veto

1973

Discontent with the war in Vietnam led to renewed attention to the 
question of war powers under the Constitution. In 1973, Congress attempted 
to clarify the matter and to reclaim a portion of the war power by passing the 
War Powers Resolution. The War Powers Resolution was meant to force 
presidents to seek approval for war by requiring them to report activities 
leading to hostile action and then setting a clock for either congressional 
approval or the removal of the troops.

Richard Nixon vetoed the Resolution on constitutional and policy 
grounds. Congress overrode Nixon’s veto, and since then, Presidents of both 
parties have argued that the Resolution is an unconstitutional derogation of 
their powers as Commander in Chief. Judged by its own objectives, the War 
Powers Resolution has not succeeded in returning the war power to Congress. 
Presidents can do a lot in sixty days, and the Congress has proven to be 
reluctant to use its funding power to stop military action it has not authorized.

Source: “H.J.Res. 542 — 93rd Congress: War Powers Resolution.” 
www.GovTrack.us. 1973; https://goo.gl/b7NZwM.

_____________________________

War Powers Resolution
November 7, 1973

PURPOSE AND POLICY
SEC. 2. (a) It is the purpose of this joint resolution to fulfill the 

intent of the framers of the Constitution of the United States and 
insure that the collective judgment of both the Congress and the 
President will apply to the introduction of United States Armed 
Forces into hostilities, or into situations where imminent involvement 
in hostilities is clearly indicated by the circumstances, and to the 
continued use of such forces in hostilities or in such situations.

(b) Under Article I, section 8, of the Constitution, it is specifically
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provided that the Congress shall have the power to make all laws 
necessary and proper for carrying into execution, not only its own 
powers, but also all other powers vested by the Constitution in the 
Government of the United States, or in any department or officer 
thereof. 

(c) The constitutional powers of the President as Commander-in-
Chief to introduce United States Armed Forces into hostilities, or into 
situations where imminent involvement in hostilities is clearly 
indicated by the circumstances, are exercised only pursuant to (1) a 
declaration of war, (2) specific statutory authorization, or (3) a 
national emergency created by attack upon the United States, its 
territories or possessions, or its armed forces.

CONSULTATION
SEC. 3. The President in every possible instance shall consult with 

Congress before introducing United States Armed Forces into 
hostilities or into situations where imminent involvement in hostilities 
is clearly indicated by the circumstances, and after every such 
introduction shall consult regularly with the Congress until United 
States Armed Forces are no longer engaged in hostilities or have been 
removed from such situations.

REPORTING
SEC. 4. (a) In the absence of a declaration of war, in any case in

which United States Armed Forces are introduced –
(1) into hostilities or into situations where imminent involvement

in hostilities is clearly indicated by the circumstances;
(2) into the territory, airspace or waters of a foreign nation, while

equipped for combat, except for deployments which relate solely to 
supply, replacement, repair, or training of such forces; or

(3) in numbers which substantially enlarge United States Armed
Forces equipped for combat already located in a foreign nation;

the President shall submit within 48 hours to the Speaker of the 
House of Representatives and to the President pro tempore of the 
Senate a report, in writing, setting forth –

(A) the circumstances necessitating the introduction of United
States Armed Forces;

(B) the constitutional and legislative authority under which such
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introduction took place; and
(C) the estimated scope and duration of the hostilities or

involvement.
(b) The President shall provide such other information as the

Congress may request in the fulfillment of its constitutional 
responsibilities with respect to committing the Nation to war and to 
the use of United States Armed Forces abroad.

(c) Whenever United States Armed Forces are introduced into
hostilities or into any situation described in subsection (a) of this 
section, the President shall, so long as such armed forces continue to 
be engaged in such hostilities or situation, report to the Congress 
periodically on the status of such hostilities or situation as well as on 
the scope and duration of such hostilities or situation, but in no event 
shall he report to the Congress less often than once every six months.

CONGRESSIONAL ACTION
SEC. 5. (a) Each report submitted pursuant to section 4(a) (1) 

shall be transmitted to the Speaker of the House of Representatives 
and to the President pro tempore of the Senate on the same calendar 
day. Each report so transmitted shall be referred to the Committee on 
Foreign Affairs of the House of Representatives and to the Committee 
on Foreign Relations of the Senate for appropriate action. If, when the 
report is transmitted, the Congress has adjourned sine die1 or has 
adjourned for any period in excess of three calendar days, the Speaker 
of the House of Representatives and the President pro tempore of the 
Senate, if they deem it advisable (or if petitioned by at least 30 percent 
of the membership of their respective Houses) shall jointly request the 
President to convene Congress in order that it may consider the report 
and take appropriate action pursuant to this section.

(b) Within sixty calendar days after a report is submitted or is
required to be submitted pursuant to section 4 (a) (1), whichever is 
earlier, the President shall terminate any use of United States Armed 
Forces with respect to which such report was submitted (or required 
to be submitted), unless the Congress 

(1) has declared war or has enacted a specific authorization for

1 indefinitely

79



The War Powers Resolution and President Richard Nixon’s Veto 231

such use of United States Armed Forces, 
(2) has extended by law such sixty-day period, or
(3) is physically unable to meet as a result of an armed attack

upon the United States. Such sixty-day period shall be extended for 
not more than an additional thirty days if the President determines 
and certifies to the Congress in writing that unavoidable military 
necessity respecting the safety of United States Armed Forces requires 
the continued use of such armed forces in the course of bringing about 
a prompt removal of such forces. 

(c) Notwithstanding subsection (b), at any time that United
States Armed Forces are engaged in hostilities outside the territory of 
the United States, its possessions and territories without a declaration 
of war or specific statutory authorization, such forces shall be removed 
by the President if the Congress so directs by concurrent resolution.

CONGRESSIONAL PRIORITY PROCEDURES FOR JOINT 
RESOLUTION OR BILL

SEC. 6. (a) Any joint resolution or bill introduced pursuant to 
section 5(b) at least thirty calendar days before the expiration of the 
sixty-day period specified in such section shall be referred to the 
Committee on Foreign Affairs of the House of Representatives or the 
Committee on Foreign Relations of the Senate, as the case may be, 
and such committee shall report one such joint resolution or bill, 
together with its recommendations, not later than twenty-four 
calendar days before the expiration of the sixty-day period specified in 
such section, unless such House shall otherwise determine by the yeas 
and nays.

(b) Any joint resolution or bill so reported shall become the
pending business of the House in question (in the case of the Senate 
the time for debate shall be equally divided between the proponents 
and the opponents), and shall be voted on within three calendar days 
there-after, unless such House shall otherwise determine by yeas and 
nays.

(c) Such a joint resolution or bill passed by one House shall be
referred to the committee of the other House named in subsection (a) 
and shall be reported out not later than fourteen calendar days before 
the expiration of the sixty-day period specified in section 5(b). The 
joint resolution or bill so reported shall become the pending business 
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of the House in question and shall be voted on within three calendar 
days after it has been reported, unless such House shall otherwise 
determine by yeas and nays. 

(d) In the case of any disagreement between the two Houses of
Congress with respect to a joint resolution or bill passed by both 
Houses, conferees shall be promptly appointed and the committee of 
conference shall make and file a report with respect to such resolution 
or bill not later than four calendar days before the expiration of the 
sixty-day period specified in section 5(b). In the event the conferees 
are unable to agree within 48 hours, they shall report back to their 
respective Houses in disagreement. Notwithstanding any rule in either 
House concerning the printing of conference reports in the Record or 
concerning any delay in the consideration of such reports, such report 
shall be acted on by both Houses not later than the expiration of such 
sixty-day period.

_________________

Richard Nixon’s Veto
October 24, 1973

To the House of Representatives:
I hereby return without my approval House Joint Resolution 543 

– the War Powers Resolution. While I am in accord with the desire of
the Congress to assert its proper role in the conduct of our foreign
affairs, the restrictions which this resolution would impose upon the
authority of the President are both unconstitutional and dangerous to
the best interests of our Nation.

The proper roles of the Congress and the Executive in the 
conduct of foreign affairs have been debated since the founding of our 
country. Only recently, however, has there been a serious challenge to 
the wisdom of the Founding Fathers in choosing not to draw a precise 
and detailed line of demarcation between the foreign policy powers of 
the two branches.

The Founding Fathers understood the impossibility of foreseeing 
every contingency that might arise in this complex area. They 
acknowledged the need for flexibility in responding to changing 
circumstances. They recognized that foreign policy decisions must be 
made through close cooperation between the two branches and not 
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through rigidly codified procedures.
These principles remain as valid today as they were when our 

Constitution was written. Yet House Joint Resolution 542 would 
violate those principles by defining the President’s powers in ways 
which would strictly limit his constitutional authority.

CLEARLY UNCONSTITUTIONAL
House Joint Resolution 542 would attempt to take away, by a 

mere legislative act, authorities which the President has properly 
exercised under the Constitution for almost 200 years. One of its 
provisions would automatically cut off certain authorities after sixty 
days unless the Congress extended them. Another would allow the 
Congress to eliminate certain authorities merely by the passage of a 
concurrent resolution – an action which does not normally have the 
force of law, since it denies the President his constitutional role in 
approving legislation.

I believe that both these provisions are unconstitutional. The only 
way in which the constitutional powers of a branch of the 
Government can be altered is by amending the Constitution – and any 
attempt to make such alterations by legislation alone is clearly without 
force.

UNDERMINING OUR FOREIGN POLICY
While I firmly believe that a veto of House Joint Resolution 542 is 

warranted solely on constitutional grounds, I am also deeply disturbed 
by the practical consequences of this resolution. For it would seriously 
undermine this Nation’s ability to act decisively and convincingly in 
times of international crisis. As a result, the confidence of our allies in 
our ability to assist them could be diminished and the respect of our 
adversaries for our deterrent posture could decline. A permanent and 
substantial element of unpredictability would be injected into the 
world’s assessment of American behavior, further increasing the 
likelihood of miscalculation and war.

If this resolution had been in operation, America’s effective 
response to a variety of challenges in recent years would have been 
vastly complicated or even made impossible. We may well have been 
unable to respond in the way we did during the Berlin crisis of 1961, 
the Cuban missile crisis of 1962, the Congo rescue operation in 1964, 

82



234 The War Powers Resolution and President Richard Nixon’s Veto

and the Jordanian crisis of 1970 – to mention just a few examples. In 
addition, our recent actions to bring about a peaceful settlement of the 
hostilities in the Middle East would have been seriously impaired if 
this resolution had been in force.2

While all the specific consequences of House Joint Resolution 
542 cannot yet be predicted, it is clear that it would undercut the 
ability of the United States to act as an effective influence for peace. 
For example, the provision automatically cutting off certain 
authorities after sixty days unless they are extended by the Congress 
could work to prolong or intensify a crisis. Until the Congress 
suspended the deadline, there would be at least a chance of United 
States withdrawal and an adversary would be tempted therefore to 
postpone serious negotiations until the sixty days were up. Only after 
the Congress acted would there be a strong incentive for an adversary 
to negotiate. In addition, the very existence of a deadline could lead to 
an escalation of hostilities in order to achieve certain objectives before 
the sixty days expired.

The measure would jeopardize our role as a force for peace in 
other ways as well. It would, for example, strike from the President’s 
hand a wide range of important peace-keeping tools by eliminating his 
ability to exercise quiet diplomacy backed by subtle shifts in our 
military deployments. It would also cast into doubt authorities which 
Presidents have used to undertake certain humanitarian relief missions 
in conflict areas, to protect fishing boats from seizure, to deal with ship 
or aircraft hijackings, and to respond to threats of attack. Not the least 
of the adverse consequences of this resolution would be the 
prohibition contained in section 8 against fulfilling our obligations 
under the NATO treaty as ratified by the Senate.3 Finally, since the bill 
is somewhat vague as to when the sixty-day rule would apply, it could 
lead to extreme confusion and dangerous disagreements concerning 

2 Here Nixon gives several types of examples meant to emphasize the 
structural advantages of the president in dealing with foreign affairs. The 
Berlin crisis and Cuban missile crisis are examples of a standoff with the 
Soviet Union. The Congo rescue involved American hostages, and the 
Jordanian crisis involved a civil war in the Middle East.
3 Section 8 included language stipulating that prior treaties could not be read 
as giving authority to the president for war.
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the prerogatives of the two branches, seriously damaging our ability to 
respond to international crises.

FAILURE TO REQUIRE POSITIVE 
CONGRESSIONAL ACTION

I am particularly disturbed by the fact that certain of the 
President’s constitutional powers as Commander in Chief of the 
Armed Forces would terminate automatically under this resolution 
sixty days after they were invoked. No overt Congressional action 
would be required to cut off these powers – they would disappear 
automatically unless the Congress extended them. In effect, the 
Congress is here attempting to increase its policymaking role through 
a provision which requires it to take absolutely no action at all.

In my view, the proper way for the Congress to make known its 
will on such foreign policy questions is through a positive action, with 
full debate on the merits of the issue and with each member taking the 
responsibility of casting a yes or a no vote after considering those 
merits. The authorization and appropriations process represents one 
of the ways in which such influence can be exercised. I do not, 
however, believe that the Congress can responsibly contribute its 
considered, collective judgement on such grave questions without full 
debate and without a yes or no vote. Yet this is precisely what the joint 
resolution would allow. It would give every future Congress the ability 
to handcuff every future President merely by doing nothing and sitting 
still. In my view, one cannot become a responsible partner unless one 
is prepared to take responsible action.

STRENGTHENING COOPERATION BETWEEN THE 
CONGRESS AND THE EXECUTIVE BRANCHES

The responsible and effective exercise of the war powers requires 
the fullest cooperation between the Congress and the Executive and 
the prudent fulfillment by each branch of its constitutional 
responsibilities. House Joint Resolution 542 includes certain 
constructive measures which would foster this process by enhancing 
the flow of information from the executive branch to the Congress. 
Section 3, for example, calls for consultations with the Congress 
before and during the involvement of the United States forces in 
hostilities abroad. This provision is consistent with the desire of this 
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Administration for regularized consultations with the Congress in an 
even wider range of circumstances.

I believe that full and cooperative participation in foreign policy 
matters by both the executive and the legislative branches could be 
enhanced by a careful and dispassionate study of their constitutional 
roles. Helpful proposals for such a study have already been made in 
the Congress. I would welcome the establishment of a non-partisan 
commission on the constitutional roles of the Congress and the 
President in the conduct of foreign affairs. This commission could 
make a thorough review of the principal constitutional issues in 
Executive-Congressional relations, including the war powers, the 
international agreement powers, and the question of Executive 
privilege, and then submit its recommendations to the President and 
the Congress. The members of such a commission could be drawn 
from both parties – and could represent many perspectives including 
those of the Congress, the executive branch, the legal profession, and 
the academic community.

This Administration is dedicated to strengthening cooperation 
between the Congress and the President in the conduct of foreign 
affairs and to preserving the constitutional prerogatives of both 
branches of our Government. I know that the Congress shares that 
goal. A commission on the constitutional roles of the Congress and 
the President would provide a useful opportunity for both branches to 
work together toward that common objective.

85



Document 37
_____________________________

Memorandum on the President’s Constitutional 
Authority to Conduct Military Operations 

Against Terrorists and Nations Supporting Them
John C. Yoo

2001

After the terrorist attacks on September 11, 2001, George W. Bush 
asked the Office of Legal Counsel (OLC) to provide a legal opinion on the 
scope of his authority to respond to international terrorists who were not state 
actors. In this opinion, OLC attorney John Yoo puts forth a sweeping 
interpretation of the text and history of the Constitution that would lodge the 
war power firmly in the hands of the president. In particular, Yoo argues that 
Congress’s power to declare war should not be read as the power to authorize 
war. In this, he goes beyond even Alexander Hamilton (Document 4). It also 
important to note that Congress in 2001 did pass an Authorization for the 
Use of Military Force for the president to respond to the attacks of September 
11th. The scope of this AUMF would be a subject of controversy in the 
Supreme Court cases leading up to Boumediene v. Bush (Document 38). 

Editors note: For the sake of readability, Yoo’s in-text references have 
been relocated to footnotes, and Yoo’s extensive footnotes have been deleted. 
For the sake of consistency, the substance of the references have not been 
changed. Readers who wish to learn more about the court cases Yoo cites 
should refer to www.oyez.org.

Source: Nathan A. Forrester, ed., Opinions of the Legal Counsel of the 
United States Department of Justice. Volume 25 (Washington, D.C.: 
United States Government Printing Office, 2012), 188–96. 

_____________________________

MEMORANDUM OPINION FOR 
THE DEPUTY COUNSEL TO THE PRESIDENT

You have asked for our opinion as to the scope of the President’s 
authority to take military action in response to the terrorist attacks on 
the United States on September 11, 2001. We conclude that the 
President has broad constitutional power to use military force. 
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Congress has acknowledged this inherent executive power in both the 
War Powers Resolution, Pub. L. No. 93-148, 87 Stat. 555 (1973), 
codified at 50 U.S.C. §§ 1541-5148 (the “WPR”), and in the Joint 
Resolution passed by Congress on September 14, 2001, Pub. L. No. 
107-40, 115 Stat. 224 (2001). Further, the President has the
constitutional power not only to retaliate against any person,
organization, or state suspected of involvement in terrorist attacks on
the United States, but also against foreign states suspected of
harboring or supporting such organizations. Finally, the President may
deploy military force preemptively against terrorist organizations or
the states that harbor or support them, whether or not they can be
linked to the specific terrorist incidents of September 11.

Our analysis falls into four parts. First, we examine the 
Constitution’s text and structure. We conclude that the Constitution 
vests the President with the plenary authority, as Commander in Chief 
and the sole organ of the Nation in its foreign relations, to use military 
force abroad--especially in response to grave national emergencies 
created by sudden, unforeseen attacks on the people and territory of 
the United States. Second, we confirm that conclusion by reviewing 
the executive and judicial statements and decisions interpreting the 
Constitution and the President’s powers under it. Third, we analyze 
the relevant practice of the United States, including recent history, that 
supports the view that the President has the authority to deploy 
military force in response to emergency conditions such as those 
created by the September 11, 2001 terrorist attacks. Finally, we discuss 
congressional enactments that, in our view, acknowledge the 
President’s plenary authority to use force to respond to the terrorist 
attack on the United States.

I.
The President’s constitutional power to defend the United States 

and the lives of its people must be understood in light of the Founders’ 
express intention to create a federal government “clothed with all the 
powers requisite to [the] complete execution of its trust.” Foremost 
among the objectives committed to that trust by the Constitution is 
the security of the Nation. As Hamilton explained in arguing for the 
Constitution’s adoption, because “the circumstances which may affect 
the public safety are [not] reducible within certain determinate 
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limits, . . . it must be admitted, as a necessary consequence that there 
can be no limitation of that authority which is to provide for the 
defense and protection of the community in any matter essential to its 
efficiency.”1

“It is ‘obvious and unarguable’ that no government interest is 
more compelling than the security of the Nation.”2 Within the limits 
that the Constitution itself imposes, the scope and distribution of the 
powers to protect national security must be construed to authorize the 
most efficacious defense of the Nation and its interests in accordance 
“with the realistic purposes of the entire instrument.”3 Nor is the 
authority to protect national security limited to actions necessary for 
“victories in the field.”4 The authority over national security “carries 
with it the inherent power to guard against the immediate renewal of 
the conflict.”5

We now turn to the more precise question of the President’s 
inherent constitutional powers to use military force.

Constitutional Text. The text, structure and history of the 
Constitution establish that the Founders entrusted the President with 
the primary responsibility, and therefore the power, to use military 
force in situations of emergency. Article II, Section 2 states that the 
“President shall be Commander in Chief of the Army and Navy of the 
United States, and of the Militia of the several States, when called into 
the actual Service of the United States.”6 He is further vested with all of 
“the executive Power” and the duty to execute the laws.7 These powers 
give the President broad constitutional authority to use military force 
in response to threats to the national security and foreign policy of the 
United States. During the period leading up to the Constitution’s 
ratification, the power to initiate hostilities and to control the 

1 The Federalist No. 23, at [121–]122 (Alexander Hamilton) (Charles 
R. Kesler ed., 1999).
2 Haig v. Agee, 453 U.S. 280, 307 (1981) (citation omitted).
3 Lichter v. United States, 334 U.S. 742, 782 (1948).
4 Application of Yamashita, 327 U.S. 1, 12 (1946).
5 Id.
6 U.S. Const. art. II, § 2, cl. 1.
7 U.S. Const. art. II, § 1.
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escalation of conflict had been long understood to rest in the hands of 
the Executive Branch.

By their terms, these provisions vest full control of the military 
forces of the United States in the President. The power of the 
President is at its zenith under the Constitution when the President is 
directing military operations of the armed forces because the power of 
Commander in Chief is assigned solely to the President. It has long 
been the view of this Office that the Commander-in-Chief Clause is a 
substantive grant of authority to the President and that the scope of 
the President’s authority to commit the armed forces to combat is very 
broad.8 The President’s complete discretion in exercising the 
Commander-in-Chief power has also been recognized by the courts. 
In the Prize Cases, for example, the Court explained that, whether the 
President “in fulfilling his duties as Commander-in-Chief ” had met 
with a situation justifying treating the southern States as belligerents 
and instituting a blockade, was a question “to be decided by him” and 
which the Court could not question, but must leave to “the political 
department of the Government to which this power was entrusted.”9

Some commentators have read the constitutional text differently. 
They argue that the vesting of the power to declare war gives Congress 
the sole authority to decide whether to make war. This view misreads 
the constitutional text and misunderstands the nature of a declaration 
of war. Declaring war is not tantamount to making war – indeed, the 
Constitutional Convention specifically amended the working draft of 
the Constitution that had given Congress . . . the power to “make” war. 
When it took up this clause on August 17, 1787, the Convention 
voted to change the clause from “make” to “declare.”10 A supporter of 
the change argued that it would “leav[e] to the Executive the power to 

8 See, e.g., Memorandum for Charles W. Colson, Special Counsel to the 
President, from William H. Rehnquist, Assistant Attorney General, Office of 
Legal Counsel, Re: The President and the War Power: South Vietnam and the 
Cambodian Sanctuaries (May 22, 1970) (the “Rehnquist Memo”).
9 67 U.S. (2 Black) 635, 670 (1862) Ditto the above. [Editors Note: Yoo 
inserts a footnote to briefly explain the situations captured by those memo 
and the Prize cases.]
10 2 The Records of the Federal Convention of 1787, at 318-19 (Max Farrand ed., 
rev. ed. 1966).
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repel sudden attacks.”11 Further, other elements of the Constitution 
describe “engaging” in war, which demonstrates that the Framers 
understood making and engaging in war to be broader than simply 
“declaring” war..12 A state constitution at the time of the ratification 
included provisions that prohibited the governor from “making” war 
without legislative approval.13 If the Framers had wanted to require 
congressional consent before the initiation of military hostilities, they 
knew how to write such provisions. 

Finally, the Framing generation well understood that declarations 
of war were obsolete. Not all forms of hostilities rose to the level of a 
declared war: during the seventeenth and eighteenth centuries, Great 
Britain and colonial America waged numerous conflicts against other 
states without an official declaration of war. As Alexander Hamilton 
observed during the ratification, “the ceremony of a formal 
denunciation of war has of late fallen into disuse.”14 Instead of serving 
as an authorization to begin hostilities, a declaration of war was only 
necessary to “perfect” a conflict under international law. A declaration 
served to fully transform the international legal relationship between 
two states from one of peace to one of war.15 Given this context, it is 
clear that Congress’s power to declare war does not constrain the 
President’s independent and plenary constitutional authority over the 
use of military force.

Constitutional Structure. Our reading of the text is reinforced by 
analysis of the constitutional structure. First, it is clear that the 
Constitution secures all federal executive power in the President to 
ensure a unity in purpose and energy in action. “Decision, activity, 
secrecy, and dispatch will generally characterize the proceedings of 
one man in a much more eminent degree than the proceedings of any 

11 Id. at 318.
12 See U.S. Const. Art. I,  § 10, cl. 3 (“No State shall, without the Consent of 
Congress...engage in War, unless actually invaded, or in such imminent 
Danger as will not admit of delay.”)
13 S.C. Const. Art. XXVI (1776), reprinted in 6 The Federal and State 
Constitutions 3247 (Francis Newton Thorpe ed., 1909).
14 The Federalist No. 25, at 165 (Alexander Hamilton) (Clinton Rossiter ed., 
1961).
15 See I William Blackstone, Commentaries 249-50.
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greater number.”16 The centralization of authority in the President 
alone is particularly crucial in matters of national defense, war, and 
foreign policy choices, where a unitary executive can evaluate threats, 
consider policy choices, and mobilize national resources with a speed 
and energy that is far superior to any other branch. As Hamilton 
noted, "Energy in the executive is a leading character in the definition 
of good government. It is essential to the protection of the community 
against foreign attacks.”17 This is no less true in war. “Of all the cares or 
concerns of government, the direction of war most peculiarly 
demands those qualities which distinguish the exercise of power by a 
single hand.”18 

Second, the Constitution makes clear that the process used for 
conducting military hostilities is different from other government 
decision-making. In the area of domestic legislation, the Constitution 
creates a detailed, finely wrought procedure in which Congress plays 
the central role. In foreign affairs, however, the Constitution does not 
establish a mandatory, detailed, Congress-driven procedure for taking 
action. Rather, the Constitution vests the two branches with different 
powers – the President as Commander in Chief, Congress with 
control over funding and declaring war – without requiring that they 
follow a specific process in making war. By establishing this 
framework, the Framers expected that the process for warmaking 
would be far more flexible, and capable of quicker, more decisive 
action, than the legislative process. Thus, the President may use his 
Commander-in-Chief and executive power to use military force to 
protect the Nation, subject to congressional appropriations and 
control over domestic legislation.

Third, the constitutional structure requires that any ambiguities in 
the allocation of a power that is executive in nature – such as the 
power to conduct military hostilities – must be resolved in favor of the 
Executive Branch. Article II, Section I provides that “[t]he executive 

16 The Federalist No. 70, at 424 (Alexander Hamilton) (Clinton Rossiter ed., 
1961).
17 Id. at 423.
18 Id. No. 74, at 447 (Alexander Hamilton).
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power shall be vested in a President of the United States.”19 By contrast, 
Article I’s Vesting Clause gives Congress only the powers “herein 
granted.”20 This difference in language indicates that Congress’s 
legislative powers are limited to the list enumerated in Article I, 
Section 8, while the President’s powers include inherent executive 
powers that are unenumerated in the Constitution. To be sure, Article 
II lists specifically enumerated powers in addition to the Vesting 
Clause, and some have argued that this limits the “executive power” 
granted in the Vesting Clause to the powers on that list. But the 
purpose of the enumeration of executive powers in Article II was not 
to define and cabin the grant in the Vesting Clause. Rather, the 
Framers unbundled some plenary powers that had traditionally been 
regarded as “executive,” assigning elements of those powers to 
Congress in Article I, while expressly reserving other elements as 
enumerated executive powers in Article II. So, for example, the King’s 
traditional power to declare war was given to Congress under Article I, 
while the Commander-in-Chief authority was expressly reserved to 
the President in Article II. Further, the Framers altered other plenary 
powers of the King such as treaties and appointments, assigning the 
Senate a share in them in Article II itself. Thus, the enumeration in 
Article II marks the points at which several traditional executive 
powers were diluted or reallocated. Any other unenumerated 
executive powers, however, were conveyed to the President by the 
Vesting Clause.

There can be little doubt that the decision to deploy military force 
is “executive” in nature, and was traditionally so regarded. It calls for 
action and energy in execution, rather than the deliberate formulation 
of rules to govern the conduct of private individuals. Moreover, the 
Framers understood it to be an attribute of the executive. “The 
direction of war implies the direction of the common strength,” wrote 
Alexander Hamilton, “and the power of directing and employing the 
common strength forms a usual and essential part in the definition of 

19 U.S. Const. art. II, § 1.
20 Id. art. I, § 1.
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the executive authority.”21 As a result, to the extent that the 
constitutional text does not explicitly allocate the power to initiate 
military hostilities to a particular branch, the Vesting Clause provides 
that it remain among the President’s unenumerated powers.

Fourth, depriving the President of the power to decide when to 
use military force would disrupt the basic constitutional framework of 
foreign relations. From the very beginnings of the Republic, the 
vesting of the executive, Commander-in-Chief, and treaty powers in 
the Executive Branch has been understood to grant the President 
plenary control over the conduct of foreign relations. As Secretary of 
State Thomas Jefferson observed during the first Washington 
Administration, “[t]he constitution has divided the powers of 
government into three branches [and] has declared that the executive 
power shall be vested in the president, submitting only special articles 
of it to a negative by the senate.”22 Due to this structure, Jefferson 
continued, “[t]he transaction of business with foreign nations is 
executive altogether; it belongs, then, to the head of that department, 
except as to such portions of it as are specially submitted to the senate. 
Exceptions are to be construed strictly.”23 In defending President 
Washington’s authority to issue the Neutrality Proclamation, 
Alexander Hamilton came to the same interpretation of the 
President’s foreign affairs powers. According to Hamilton, Article II 
“ought . . . to be considered as intended . . . to specify and regulate the 
principal articles implied in the definition of Executive Power; leaving 
the rest to flow from the general grant of that power.”24 As future Chief 
Justice John Marshall famously declared a few years later, “The 
President is the sole organ of the nation in its external relations, and its 
sole representative with foreign nations . . . . The [executive] 
department . . . is entrusted with the whole foreign intercourse of the 

21 The Federalist No. 74, at 447 (Alexander Hamilton) (Clinton Rossiter ed., 
1961).
22 Thomas Jefferson, Opinion on the Powers of the Senate (1790), reprinted in 
5 The Writings of Thomas Jefferson at 161 (Paul L. Ford ed., 1895).
23 Id.
24 Alexander Hamilton, Pacificus No. I (1793), reprinted in 15 The Papers of 
Alexander Hamilton at 33, 39 (Harold C. Syrett et al. eds., 1969).
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nation. . . .”25 Given the agreement of Jefferson, Hamilton, and 
Marshall, it has not been difficult for the Executive Branch 
consistently to assert the President’s plenary authority in foreign 
affairs ever since. 

On the relatively few occasions where it has addressed foreign 
affairs, the Supreme Court has agreed with the Executive Branch’s 
consistent interpretation. Conducting foreign affairs and protecting 
the national security are, as the Supreme Court has observed, “‘central’ 
Presidential domains.”26 The President’s constitutional primacy flows 
from both his unique position in the constitutional structure, and 
from the specific grants of authority in Article II that make the 
President both the Chief Executive of the Nation and the Commander 
in Chief.27 Due to the President’s constitutionally superior position, 
the Supreme Court has consistently “recognized ‘the generally 
accepted view that foreign policy [is] the province and responsibility 
of the Executive.’”28 “The Founders in their wisdom made [the 
President] not only the Commander-in-Chief but also the guiding 
organ in the conduct of our foreign affairs,” possessing “vast powers in 
relation to the outside world.”29 This foreign affairs power is exclusive: 
it is “the very delicate, plenary and exclusive power of the President as 
sole organ of the federal government in the field of international 
relations – a power which does not require as a basis for its exercise an 
act of Congress.”30 

Conducting military hostilities is a central tool for the exercise of 
the President’s plenary control over the conduct of foreign policy. 
There can be no doubt that the use of force protects the Nation’s 
security and helps it achieve its foreign policy goals. Construing the 
Constitution to grant such power to another branch could prevent the 
President from exercising his core constitutional responsibilities in 

25 10 Annals of Cong. 613-14 (1800).
26 Harlow v. Fitzgerald, 457 U.S. 800, 812 n.19 (1982).
27 See Nixon v. Fitzgerald, 457 U.S. 731, 749-50 (1982).
28 Dept of Navy v. Egan, 484 U.S. 518, 529 (1988) (quoting Haig v. Agge, 453 
U.S. at 293-94).
29 Ludecke v. Watkins, 335 U.S. 160, 173 (1948).
30 United States v. Curtis-Wright Export Corp., 299 U.S. 304, 320 (1936).
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foreign affairs. Even in the cases in which the Supreme Court has 
limited executive authority, it is also emphasized that we should not 
construe legislative prerogatives to prevent the Executive Branch 
“from accomplishing its constitutionally assigned functions.”31 

31 Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 443 (1977).
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_____________________________

Special Address to the Nation on Syria
President Barack Obama

September 10, 2013

Although no Congress has declared war since World War II, the 
United States since then has been in several wars and multiple military 
conflicts. Some of these wars were explicitly authorized by Congress, 
thus satisfying, perhaps, the spirit if not the letter of the Constitution. For 
example, Congress passed an Authorization for the Use of Military Force 
in 2002, authorizing George W. Bush to invade Iraq. The invasion 
of Afghanistan was similarly authorized by the 2001 AUMF 
passed by Congress after September 11th.

Barack Obama came to office criticizing George Bush’s wars and his 
use of executive power. Several legal analysts predicted that Obama would 
return the war power to the control of Congress. But, as president, Obama 
defended military action as beyond the scope of the War Powers Resolution 
and used a broad reading of the 2002 AUMF to fight ISIS (the Islamic State 
of Iraq and Syria, a militant terrorist Sunni organization claiming political 
and theological authority over the world’s Muslims). In the selection below, 
Obama reports to the nation on the civil war in Syria. Notice his careful 
wording with respect to Congress and his authority under the Constitution to 
use force against the Syrian regime.

Source: Barack Obama, “Address to the Nation on Syria,” September 10, 
2013 , White House Briefing Room, https://goo.gl/nWjT6t.

_____________________________

My fellow Americans, tonight I want to talk to you about Syria 
– why it matters, and where we go from here.

Over the past two years, what began as a series of peaceful 
protests against the repressive regime of Bashar al-Assad1 has turned 
into a brutal civil war. Over 100,000 people have been killed.  Millions 
have fled the country. In that time, America has worked with allies to 

1 Bashar al-Assad (1965–) has been President of Syria since 2000.
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provide humanitarian support, to help the moderate opposition, and 
to shape a political settlement. But I have resisted calls for military 
action, because we cannot resolve someone else’s civil war through 
force, particularly after a decade of war in Iraq and Afghanistan.

The situation profoundly changed, though, on August 21st, 
when Assad’s government gassed to death over a thousand people, 
including hundreds of children.  The images from this massacre are 
sickening: Men, women, children lying in rows, killed by poison 
gas. Others foaming at the mouth, gasping for breath. A father 
clutching his dead children, imploring them to get up and walk.  On 
that terrible night, the world saw in gruesome detail the terrible nature 
of chemical weapons, and why the overwhelming majority of 
humanity has declared them off-limits – a crime against humanity, and 
a violation of the laws of war.

This was not always the case. In World War I, American GIs 
were among the many thousands killed by deadly gas in the trenches 
of Europe. In World War II, the Nazis used gas to inflict the horror of 
the Holocaust. Because these weapons can kill on a mass scale, with 
no distinction between soldier and infant, the civilized world has 
spent a century working to ban them. And in 1997, the United States 
Senate overwhelmingly approved an international agreement 
prohibiting the use of chemical weapons, now joined by 189 
governments that represent 98 percent of humanity.2

On August 21st, these basic rules were violated, along with our 
sense of common humanity. No one disputes that chemical weapons 
were used in Syria. The world saw thousands of videos, cell phone 
pictures, and social media accounts from the attack, and humanitarian 
organizations told stories of hospitals packed with people who had 
symptoms of poison gas.

Moreover, we know the Assad regime was responsible. In the 
days leading up to August 21st, we know that Assad’s chemical 
weapons personnel prepared for an attack near an area where they mix 
sarin gas. They distributed gasmasks to their troops. Then they fired 
rockets from a regime-controlled area into eleven neighborhoods that 

2 Obama is referring to the Chemical Weapons Convention (CWC), which 
went into effect in 1997.
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the regime has been trying to wipe clear of opposition forces. Shortly 
after those rockets landed, the gas spread, and hospitals filled with the 
dying and the wounded. We know senior figures in Assad’s military 
machine reviewed the results of the attack, and the regime increased 
their shelling of the same neighborhoods in the days that 
followed. We’ve also studied samples of blood and hair from people at 
the site that tested positive for sarin.

When dictators commit atrocities, they depend upon the world 
to look the other way until those horrifying pictures fade from 
memory. But these things happened. The facts cannot be denied. The 
question now is what the United States of America, and the 
international community, is prepared to do about it. Because what 
happened to those people – to those children – is not only a violation 
of international law, it’s also a danger to our security.

Let me explain why. If we fail to act, the Assad regime will see 
no reason to stop using chemical weapons. As the ban against these 
weapons erodes, other tyrants will have no reason to think twice about 
acquiring poison gases, and using them. Over time, our troops would 
again face the prospect of chemical warfare on the battlefield. And it 
could be easier for terrorist organizations to obtain these weapons, 
and to use them to attack civilians. 

If fighting spills beyond Syria’s borders, these weapons could 
threaten allies like Turkey, Jordan, and Israel. And a failure to stand 
against the use of chemical weapons would weaken prohibitions 
against other weapons of mass destruction, and embolden Assad’s ally, 
Iran – which must decide whether to ignore international law by 
building a nuclear weapon, or to take a more peaceful path.

This is not a world we should accept. This is what’s at 
stake. And that is why, after careful deliberation, I determined that it is 
in the national security interests of the United States to respond to the 
Assad regime’s use of chemical weapons through a targeted military 
strike. The purpose of this strike would be to deter Assad from using 
chemical weapons, to degrade his regime’s ability to use them, and to 
make clear to the world that we will not tolerate their use. 

That’s my judgment as Commander-in-Chief. But I’m also the 
President of the world’s oldest constitutional democracy. So even 
though I possess the authority to order military strikes, I believed it 
was right, in the absence of a direct or imminent threat to our security, 
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to take this debate to Congress. I believe our democracy is stronger 
when the President acts with the support of Congress. And I believe 
that America acts more effectively abroad when we stand together. 

This is especially true after a decade that put more and more 
war-making power in the hands of the President, and more and more 
burdens on the shoulders of our troops, while sidelining the people’s 
representatives from the critical decisions about when we use force.

Now, I know that after the terrible toll of Iraq and Afghanistan, 
the idea of any military action, no matter how limited, is not going to 
be popular. After all, I’ve spent four and a half years working to end 
wars, not to start them. Our troops are out of Iraq. Our troops are 
coming home from Afghanistan. And I know Americans want all of us 
in Washington – especially me – to concentrate on the task of building 
our nation here at home: putting people back to work, educating our 
kids, growing our middle class.

It’s no wonder, then, that you’re asking hard questions. So, let 
me answer some of the most important questions that I’ve heard from 
members of Congress, and that I’ve read in letters that you’ve sent to 
me.

First, many of you have asked, won’t this put us on a slippery 
slope to another war? One man wrote to me that we are “still 
recovering from our involvement in Iraq.”  A veteran put it more 
bluntly: “This nation is sick and tired of war.”

My answer is simple: I will not put American boots on the 
ground in Syria. I will not pursue an open-ended action like Iraq or 
Afghanistan. I will not pursue a prolonged air campaign like Libya or 
Kosovo. This would be a targeted strike to achieve a clear objective:  
deterring the use of chemical weapons, and degrading Assad’s 
capabilities.

Others have asked whether it’s worth acting if we don’t take out 
Assad. As some members of Congress have said, there’s no point in 
simply doing a “pinprick” strike in Syria.

Let me make something clear: The United States military 
doesn’t do pinpricks. Even a limited strike will send a message to 
Assad that no other nation can deliver. I don't think we should remove 
another dictator with force – we learned from Iraq that doing so makes 
us responsible for all that comes next. But a targeted strike can make 
Assad, or any other dictator, think twice before using chemical 
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weapons.
Other questions involve the dangers of retaliation. We don’t 

dismiss any threats, but the Assad regime does not have the ability to 
seriously threaten our military. Any other retaliation they might seek is 
in line with threats that we face every day. Neither Assad nor his allies 
have any interest in escalation that would lead to his demise. And our 
ally, Israel, can defend itself with overwhelming force, as well as the 
unshakeable support of the United States of America.

Many of you have asked a broader question: Why should we get 
involved at all in a place that's so complicated, and where  – as one 
person wrote to me – “those who come after Assad may be enemies of 
human rights?”

It’s true that some of Assad’s opponents are extremists. But al 
Qaeda3 will only draw strength in a more chaotic Syria if people there 
see the world doing nothing to prevent innocent civilians from being 
gassed to death. The majority of the Syrian people – and the Syrian 
opposition we work with – just want to live in peace, with dignity and 
freedom. And the day after any military action, we would redouble our 
efforts to achieve a political solution that strengthens those who reject 
the forces of tyranny and extremism.

Finally, many of you have asked: Why not leave this to other 
countries, or seek solutions short of force? As several people wrote to 
me, “We should not be the world’s policeman.”

I agree, and I have a deeply held preference for peaceful 
solutions. Over the last two years, my administration has tried 
diplomacy and sanctions, warning and negotiations – but chemical 
weapons were still used by the Assad regime.

However, over the last few days, we’ve seen some encouraging 
signs. In part because of the credible threat of U.S. military action, as 
well as constructive talks that I had with President Putin, the Russian 
government has indicated a willingness to join with the international 

3 An international terrorist network founded by Osama bin Laden in the late 
1980s, Al-Qaeda seeks to rid Islamic countries of Western, particularly US, 
influence and establish Islamist fundamentalist regimes. The attack on the 
World Trade Center on September 11, 2001 was carried out by militants 
linked to Al-Qaeda, then based in Afghanistan.
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community in pushing Assad to give up his chemical weapons.4 The 
Assad regime has now admitted that it has these weapons, and even 
said they’d join the Chemical Weapons Convention, which prohibits 
their use. 

It’s too early to tell whether this offer will succeed, and any 
agreement must verif y that the Assad regime keeps its 
commitments. But this initiative has the potential to remove the threat 
of chemical weapons without the use of force, particularly because 
Russia is one of Assad’s strongest allies.

I have, therefore, asked the leaders of Congress to postpone a 
vote to authorize the use of force while we pursue this diplomatic 
path. I’m sending Secretary of State John Kerry to meet his Russian 
counterpart on Thursday, and I will continue my own discussions with 
President Putin.5 I’ve spoken to the leaders of two of our closest allies, 
France and the United Kingdom, and we will work together in 
consultation with Russia and China to put forward a resolution at the 
U.N. Security Council requiring Assad to give up his chemical 
weapons, and to ultimately destroy them under international 
control. We’ll also give U.N. inspectors the opportunity to report their 
findings about what happened on August 21st. And we will continue 
to rally support from allies from Europe to the Americas – from Asia 
to the Middle East – who agree on the need for action. 

Meanwhile, I’ve ordered our military to maintain their current 
posture to keep the pressure on Assad, and to be in a position to 
respond if diplomacy fails. And tonight, I give thanks again to our 
military and their families for their incredible strength and sacrifices.

My fellow Americans, for nearly seven decades, the United 
States has been the anchor of global security. This has meant doing 
more than forging international agreements – it has meant enforcing 
them. The burdens of leadership are often heavy, but the world is a 
better place because we have borne them. 

And so, to my friends on the right, I ask you to reconcile your 

4 Vladimir Vladimirovich Putin (1952–) has been President of Russia since 
2012. He was also President of Russia from 2000 to 2008.
5 John Forbes Kerry (1943–) was Secretary of State from 2013 to 2017. He 
was also Senator from Massachusetts from 1985 to 2013, and ran for 
president as the Democratic nominee in 2004.
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commitment to America’s military might with a failure to act when a 
cause is so plainly just. To my friends on the left, I ask you to reconcile 
your belief in freedom and dignity for all people with those images of 
children writhing in pain, and going still on a cold hospital floor. For 
sometimes resolutions and statements of condemnation are simply 
not enough.

Indeed, I’d ask every member of Congress, and those of you 
watching at home tonight, to view those videos of the attack, and then 
ask: What kind of world will we live in if the United States of America 
sees a dictator brazenly violate international law with poison gas, and 
we choose to look the other way?

Franklin Roosevelt once said, “Our national determination to 
keep free of foreign wars and foreign entanglements cannot prevent us 
from feeling deep concern when ideals and principles that we have 
cherished are challenged.”6 Our ideals and principles, as well as our 
national security, are at stake in Syria, along with our leadership of a 
world where we seek to ensure that the worst weapons will never be 
used.

America is not the world’s policeman. Terrible things happen 
across the globe, and it is beyond our means to right every wrong. But 
when, with modest effort and risk, we can stop children from being 
gassed to death, and thereby make our own children safer over the 
long run, I believe we should act. That’s what makes America 
different.  That’s what makes us exceptional. With humility, but with 
resolve, let us never lose sight of that essential truth. 

Thank you. God bless you. And God bless the United States of 
America.

6 This quotation comes from a speech at San Diego, October 2, 1935.
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Document 10
_____________________________

Letter to John B. Colvin
Thomas Jefferson

September 20, 1810

Jefferson’s letter to John B. Colvin is one of the most important 
statements by a president about what the English philosopher John Locke 
called the prerogative power. According to Locke, the prerogative power is the 
power to act “without the prescription of the law, and sometimes even against 
it,” for the public good. Jefferson wrote his letter in response to Colvin’s 
question whether sometimes officers in high trust had to act beyond the law. 
Colvin had also notified Jefferson that he was writing the memoirs for General 
James Wilkinson who had violated the law in order to put down the Burr 
Conspiracy, so it is likely that Jefferson knew his words would find their way to 
print. The Conspiracy was and remains somewhat hazy with respect to all of 
the facts, but it turned on some scheme by Aaron Burr to either incite an 
insurrection among enslaved persons in Louisiana and or start a new republic 
in present day Texas. Burr was captured and tried for treason. Somewhere 
along the way, Burr was denied key rights of the accused. Because the Burr 
Conspiracy was a controversial event in Jefferson’s second term, it is also likely 
that Jefferson chose his words with great care.

Jefferson’s answer begins with several examples that are meant to lead 
to an easy answer: when necessary for self-preservation, the unwritten law of 
survival must be paramount to the written law. But Jefferson complicates his 
answer with a “hypothetical,” which no longer seems to be about self-
preservation. Having thus prepared the way with these examples, Jefferson 
answers Colvin’s question about Wilkinson and Burr. Importantly, Jefferson 
never asserts a constitutional basis for the prerogative. Rather, he requires that 
the officer come clean and accept judgment by Congress or the people after the 
fact.

Source: Thomas Jefferson to John B. Colvin, 20 September 1810, 
Founders Online, National Archives, https://goo.gl/RkC7ak.

_____________________________
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Your favor of the 14th has been duly received, and I have to thank 
you for the many obliging things respecting myself which are said in it. 
If I have left in the breasts of my fellow citizens a sentiment of 
satisfaction with my conduct in the transaction of their business it will 
soften the pillow of my repose thro’ the residue of life.

The question you propose, whether circumstances do not 
sometimes occur which make it a duty in officers of high trust to 
assume authorities beyond the law, is easy of solution in principle, but 
sometimes embarrassing in practice. A strict observance of the written 
laws is doubtless one of the high duties of a good citizen: but it is not 
the highest. The laws of necessity, of self-preservation, of saving our 
country when in danger, are of higher obligation. To lose our country 
by a scrupulous adherence to written law, would be to lose the law 
itself, with life, liberty, property and all those who are enjoying them 
with us; thus absurdly sacrificing the end to the means. When, in the 
battle of Germantown, General Washington’s army was annoyed from 
Chew’s house, he did not hesitate to plant his cannon against it, altho’ 
the property of a citizen.1 When he besieged Yorktown, he levelled the 
suburbs, feeling that the laws of property must be postponed to the 
safety of the nation. While that army was before Yorktown, the 
Governor of Virginia took horses, carriages, provisions and even men, 
by force, to enable that army to stay together till it could master the 
public enemy; and he was justified. A ship at sea in distress for 
provisions meets another having abundance, yet refusing a supply; the 
law of self-preservation authorizes the distressed to take a supply by 
force. In all these cases the unwritten laws of necessity, of self-
preservation, and of the public safety control the written laws of meum 
and tuum.2 Farther to exemplify the principle I will state an 
hypothetical case. Suppose it had been made known to the Executive 
of the union in the autumn of 1805, that we might have the Floridas 
for a reasonable sum, that that sum had not indeed been so 
appropriated by law, but that Congress were to meet within three 
weeks, and might appropriate it on the first or second day of their 

1 The Battle of Germantown occurred in October, 1777, in Pennsylvania.
2 the laws of private property, or “mine and thine”
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session.3 Ought he, for so great an advantage to his country, to have 
risked himself by transcending the law, and making the purchase? The 
public advantage offered, in this supposed case was indeed immense: 
but a reverence for law, and the probability that the advantage might 
still be legally accomplished by a delay of only three weeks, were 
powerful reasons against hazarding the act.—But supposed it foreseen 
that a John Randolph4 would find means to protract the proceeding on 
it by Congress until the ensuing spring, by which time new 
circumstances would change the mind of the other party. Ought the 
Executive, in that case, and with that foreknowledge, to have secured 
the good to his country, and to have trusted to their justice for the 
transgression of the law? I think he ought, and that the act would have 
been approved.—

After the affair of the Chesapeake, we thought war a very possible 
result.5 Our magazines were illy provided with some necessary articles, 
nor had any appropriations been made for their purchase. We 
ventured however to provide them and to place our country in safety, 
and stating the case to Congress, they sanctioned the act.

To proceed to the conspiracy of Burr, and particularly to General 
Wilkinson’s situation in New Orleans.6 In judging this case we are 
bound to consider the state of the information, correct and incorrect, 
which he then possessed. He expected Burr and his band from above, 
a British fleet from below, and he knew there was a formidable 
conspiracy within the city. Under these circumstances, was he 

3 When the United States acquired the Louisiana Purchase, it believed that 
the deal included West Florida, which extended from Baton Rouge into most 
of the Panhandle. Spain, who held East Florida (the rest of Florida), claimed 
that it had not ceded West Florida to France and so France could not have 
sold it to the US.
4 John Randolph was an influential Representative from Virginia. He led a 
group of Jeffersonian Republicans, called the “Quids,” who opposed Jefferson 
on the grounds that the Louisiana Purchase had violated Jefferson’s own 
principle of a strict construction of the Constitution.
5 In June, 1807, the USS Chesapeake was attacked by a British ship while 
patrolling off the coast of Virginia.
6 General James Wilkinson (1757-1825) was the governor of the Louisiana 
Territory who eventually captured Burr.

107



Letter to John B. Colvin 76

justifiable[:]
1. In seizing notorious conspirators? On this there can be but two 

opinions; one, of the guilty and their accomplices; the other, that of all 
honest men. 

2. In sending them to the seat of government when the written 
law gave them a right to trial in the territory? The danger of their 
rescue, of their continuing their machinations, the tardiness and 
weakness of the law, apathy of the judges, active patronage of the 
whole tribe of lawyers, unknown disposition of the juries, an hourly 
expectation of the enemy, salvation of the city, and of the Union itself, 
which would have been convulsed to its center, had that conspiracy 
succeeded, all these constituted  a law of necessity and self-
preservation, and rendered the salus populi supreme over the written 
law.7 

The officer who is called to act on this superior ground, does 
indeed risk himself on the justice of the controlling powers of the 
Constitution, and his station makes it his duty to incur the risk. But 
those controlling powers, and his fellow citizens generally, are bound 
to judge according to the circumstances under which he acted. They 
are not to transfer the information of this place or moment to the time 
and place of his action: but to put themselves into his situation. We 
knew here that there never was danger of a British fleet from below, 
and that Burr’s band was crushed before it reached the Mississippi. 
But Gen. Wilkinson’s information was very different, and he could act 
on no other.

From these examples and principles, you may see what I think on 
the question proposed. They do not go to the case of persons charged 
with petty duties, where consequences are trifling, and time allowed 
for a legal course, nor to authorize them to take such cases out of the 
written law. In these the example of overleaping the law is of greater 
evil than a strict adherence to its imperfect provisions. It is incumbent 
on those only who accept of great charges, to risk themselves on great 
occasions, when the safety of the nation, or some of its very high 
interests are at stake. An officer is bound to obey orders: yet he would 
be a bad one who should do it in cases for which they were not 

7 the safety or welfare of the people
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intended, and which involved the most important consequences. The 
line of discrimination between cases may be difficult; but the good 
officer is bound to draw it at his own peril, and throw himself on the 
justice of his country and the rectitude of his motives.

I have indulged freer views on this question on your assurances 
that they are for your own eye only, and that they will not get into the 
hands of newswriters. I met their scurrilities without concern while in 
pursuit of the great interests with which I was charged, but in my 
present retirement no duty forbids my wish for quiet.

Accept the assurances of my esteem and respect,
TH. JEFFERSON
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Document 16
_____________________________

Message to Congress in Special Session
President Abraham Lincoln

July 4, 1861

After the Confederate attack on Fort Sumter, Lincoln took measures 
aimed at a military response including calling forth militia, blockading 
Confederate ports, and adding to the Army and Navy. Lincoln also 
authorized the suspension of habeas corpus in Maryland along train lines 
connecting Washington to Philadelphia. In Ex parte Merryman (1861), 
Chief Justice Roger Taney ruled in a circuit court that Lincoln lacked the 
power to suspend habeas corpus because the power could only be exercised by 
Congress. For Taney, the location of the Suspension Clause in Article One of 
the Constitution signified that the power was meant to be legislative not 
executive. 

Lincoln called Congress into special session, and, in a special message, 
he reported his actions since the Sumter attack. In the passage below, Lincoln 
defends himself against Taney’s charge that he violated the Constitution. 
Lincoln makes two arguments, that the Constitution must have provided for 
occasions when Congress was out of session, and the president’s oath of office 
authorizes the president to violate one law in order to preserve all of the laws.

Source: Abraham Lincoln, Abraham Lincoln papers: Series 1. General 
Correspondence. - 1916: Abraham Lincoln, May-June 1861 Message to 
Congress, July 4, 1861, Second Printed Draft, with Changes in Lincoln's Hand. 
May, 1861. Library of Congress, Manuscript Division, https://goo.gl/JFmNqx. 

_____________________________

Fellow-citizens of the Senate and House of Representatives:
. . . It is thus seen that the assault upon, and reduction of, Fort 

Sumter, was, in no sense, a matter of self defense on the part of the 
assailants. They well knew that the garrison in the Fort could, by no 
possibility, commit aggression upon them. They knew – they were 
expressly notified – that the giving of bread to the few brave and 
hungry men of the garrison, was all which would on that occasion be 
attempted, unless themselves, by resisting so much, should provoke 
more. They knew that this desired to keep the garrison in the Fort, not 
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to assail them, but merely to maintain visible possession, and thus to 
preserve the Union from actual, and immediate dissolution – trusting, 
as herein-before stated, to time, discussion, and the ballot-box, for 
final adjustment; and they assailed, and reduced the Fort, for precisely 
the reverse object – to drive out the visible authority of the Federal 
Union, and thus force it to immediate dissolution. 

That this was their object, the Executive well understood; and 
having said to them in the inaugural address, “You can have no conflict 
without being yourselves the aggressors,”1 he took pains, not only to 
keep this declaration good, but also to keep the case so free from the 
power of ingenious sophistry, as that the world should not be able to 
misunderstand it. By the affair at Fort Sumter, with its surrounding 
circumstances, that point was reached. Then, and thereby, the 
assailants of the government, began the conflict of arms, without a gun 
in sight, or in expectancy, to return their fire, save only the few in the 
Fort, sent to the harbor, years before, for their own protection and still 
ready to give that protection, in whatever was lawful. In this act, 
discarding all else, they have forced upon the country, the distinct 
issue: “immediate dissolution, or blood.”

And this issue embraces more than the fate of these United States. 
It presents to the whole family of man, the question, whether a 
constitutional republic, or a democracy – a government of the people, 
by the same people – can, or cannot, maintain its territorial integrity, 
against its own domestic foes. It presents the question, whether 
discontented individuals, too few in numbers to control 
administration, according to organic law, in any case, can always, upon 
the pretense made in this case, or on any other pretenses, or arbitrarily, 
without any pretense, break up their government, and thus practically 
put an end to free government upon the earth. It forces us to ask: “Is 
there, in all republics, this inherent, and fatal weakness?” “Must a 
government, of necessity, be too strong for the liberties of its own 
people, or too weak to maintain its own existence?”

So viewing the issue, no choice was left but to call out the war 
power of the government; and so to resist force, employed for its 
destruction, by force, for its preservation. . . . 

1 See Document 15
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Soon after the first call for militia, it was considered a duty to 
authorize the Commanding General, in proper cases, according to his 
discretion, to suspend the privilege of the writ of habeas corpus; or, in 
other words, to arrest, and detain, without resort to the ordinary 
processes and forms of law, such individuals as he might deem 
dangerous to the public safety. This authority has purposely been 
exercised but very sparingly. Nevertheless, the legality and propriety of 
what has been done under it, are questioned; and the attention of the 
country has been called to the proposition that one who is sworn to 
“take care that the laws be faithfully executed,” should not himself 
violate them. Of course, some consideration was given to the 
questions of power, and propriety, before this matter was acted upon. 
The whole of the laws which required to be faithfully executed, were 
being resisted, and failing of execution, in nearly one-third of the 
States. Must they be allowed to finally fail of execution, even had it 
been perfectly clear, that by the use of the means necessary to their 
execution, some single law, made in such extreme tenderness of the 
citizen’s liberty, that practically, it relieves more of the guilty, than of 
the innocent, should, to a very limited extent, be violated? To state the 
question more directly, are all the laws, but one, to go unexecuted, and 
the government itself go to pieces, lest that one be violated? Even in 
such a case, would not the official oath be broken, if the government 
should be overthrown, when it was believed that disregarding the 
single law, would tend to preserve it? But it was not believed that this 
question was presented. It was not believed that any law was violated. 
The provision of the Constitution that “The privilege of the writ of 
habeas corpus, shall not be suspended unless when, in cases of 
rebellion or invasion, the public safety may require it,” is equivalent to 
a provision – is a provision – that such privilege may be suspended 
when, in cases of rebellion, or in invasion, the public safety does 
require it. It was decided that we have a case of rebellion, and that the 
public safety does require a qualified suspension of the privilege of the 
writ which was authorized to be made. Now it is insisted that 
Congress, and not the Executive, is vested with this power. But the 
Constitution itself, is silent as to which, or who, is to exercise the 
power; and as the provision was plainly made for a dangerous 
emergency, it cannot be believed the framers of the instrument 
intended, that in every case, the danger should run its course, until 
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Congress could be called together; the very assembling of which 
might be prevented, as was intended in this case, by the rebellion. 

No more extended argument is now offered; as an option, at some 
length will probably be presented by the Attorney General. Whether 
there shall be any legislation upon the subject, and if any, what, is 
submitted entirely to the better judgement of Congress. . . . 
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Document 17
_____________________________

Letter to Albert G. Hodges
President Abraham Lincoln

April 4, 1864

In this letter to newspaper editor Albert Hodges, Lincoln explains his 
actions with respect to slavery and the Constitution. Lincoln specifically 
justifies the Emancipation Proclamation on grounds of military necessity, not 
his moral opposition to slavery. As he did in a special message of July 4, 1861 
(Document 16), Lincoln points to the oath of office as a source of authority to 
preserve the nation. 

Unlike Thomas Jefferson, who did not defend the Louisiana Purchase 
as constitutional, Lincoln reads the Constitution to be different during times of 
emergency. Lincoln’s letter to Hodges should be compared to Jefferson’s letter to 
Colvin (Document 10). Whereas Lincoln grounds the source of his authority 
in the president’s oath of office, Jefferson refrains from making a constitutional 
argument to support his answer to Colvin that there are occasions when an 
officer in high trust must go beyond the law. Later presidents will appeal to 
both examples (Document 35).

Source: Abraham Lincoln, Abraham Lincoln papers: Series 1. General 
Correspondence. 1833 to 1916: Abraham Lincoln to Albert G. Hodges, April 4, 
1864. Library of Congress, Manuscript Division, https://goo.gl/dpkx2e.

_____________________________

My dear Sir: You ask me to put in writing the substance of what I 
verbally said the other day, in your presence, to Governor Bramlette 
and Senator Dixon.1 It was about as follows:

“I am naturally anti-slavery. If slavery is not wrong, nothing is 
wrong. I can not remember when I did not so think, and feel. And yet I 

1 Governor Thomas E. Bramlette, (1817 – 1875) served as the governor of 
Kentucky from 1863 – 1867. A Union Democrat, he supported the war and 
President Lincoln until the army began recruiting black men to serve. 
Archibald Dixon (1802 – 1876) served as senator from Kentucky from 1852 
– 1855, and remained active in the state’s politics through the Civil War era, 
advocating for policies that were both pro-slavery and pro-Union.
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have never understood that the Presidency conferred upon me an 
unrestricted right to act officially upon this judgement and feeling. It 
was in the oath I took that I would, to the best of my ability, preserve, 
protect, and defend the Constitution of the United States. I could not 
take the office without taking the oath. Nor was it my view that I might 
take an oath to get power, and break the oath in using the power. I 
understood, too, that in ordinary civil administration this oath even 
forbade me to practically indulge my primary abstract judgement on 
the moral question of slavery. I had publicly declared this many times, 
and in many ways. And I aver that, to this day, I have done no official 
act in mere deference to my primary abstract judgement on the moral 
question of slavery. I did understand however, that my oath to 
preserve the Constitution to the best of my ability, imposed upon me 
the duty of preserving, by every indispensable means, that 
government – that nation – of which that constitution was the organic 
law. Was it possible to lose the nation, and yet preserve the 
Constitution? By general law life and limb must be protected; yet 
often a limb must be amputated to save a life; but a life is never wisely 
given to save a limb. I felt that measures, otherwise unconstitutional, 
might become lawful, by becoming indispensable to the preservation 
of the Constitution, through the preservation of the nation. Right or 
wrong, I assumed this ground, and now avow it. I could not feel that, 
to the best of my ability, I had even tried to preserve the Constitution, 
if, to save slavery, or any minor matter, I should permit the wreck of 
government, country, and Constitution all together. When, early in 
the war, Gen. Fremont2 attempted military emancipation, I forbade it, 
because I did not then think it an indispensable necessity. When a 
little later, Gen. Cameron,3 then Secretary of War, suggested the 
arming of the blacks, I objected, because I did not yet think it an 

2 John Charles Fremont (1813 – 1890) served as a Union general in the West; 
Lincoln not only superceded his emancipation order, he relieved Fremont of 
command as a result of it.
3 Simon Cameron (1799 – 1889) served as United States Secretary of War 
under Lincoln at the start of the Civil War, a post at which he failed 
abysmally; he was forced to resign under a cloud of corruption charges that 
resulted in a congressional censure.
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indispensable necessity. When, still later, Gen. Hunter4 attempted 
military emancipation, I again forbade it, because I did not yet think 
the indispensable necessity had come. When, in March, and May, and 
July 1862 I made earnest, and successive appeals to the border states 
to favor compensated emancipation, I believed that the indispensable 
necessity for military emancipation, and arming the blacks would 
come, unless averted by that measure. They declined the proposition; 
and I was, in my best judgment, driven to the alternative of either 
surrendering the Union, and with it, the Constitution, or of laying [a] 
strong hand upon the colored element. I chose the latter. In choosing 
it, I hoped for greater gain than loss; but of this, I was not entirely 
confident. More than a year of trial now shows no loss by it in our 
foreign relations, none in our home popular sentiment, none in our 
white military force, – no loss by it any how or anywhere. On the 
contrary, it shows a gain of quite a hundred and thirty thousand 
soldiers, seamen, and laborers. These are palpable facts, about which, 
as facts, there can be no caviling. We have the men; and we could not 
have had them without the measure. 

“And now let any Union man who complains of the measure, test 
himself by writing down in one line that he is for subduing the 
rebellion by force of arms; and in the next, that he is for taking these 
hundred and thirty thousand men from the Union side, and placing 
them where they would be but for the measure he condemns. If he 
cannot face his case so stated, it is only because he cannot face the 
truth.”

I add a word which was not in the verbal conversation. In telling 
this tale I attempt no compliment to my own sagacity. I claim not to 
have controlled events, but confess plainly that events have controlled 
me. Now, at the end of three years’ struggle the nation’s condition is 
not what either party, or any man devised, or expected. God alone can 
claim it. Whither it is tending seems plain. If God now wills the 
removal of a great wrong, and wills also that we of the North as well as 
you of the South, shall pay fairly for our complicity in that wrong, 

4 David Hunter (1802 – 1886), an outspoken abolitionist, served as a Union 
general. In May 1862, as commander of the Department of the South, he 
issued General Order No. 11, emancipating the slaves in Georgia, South 
Carolina, and Florida.
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impartial history will find therein new cause to attest and revere the 
justice and goodness of God.

Yours truly,
A. Lincoln
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Document 18
_____________________________

Ex parte Milligan
Associate Justice David Davis

December 1866

In late 1864, Lambdin Milligan, an outspoken “Copperhead” 
Northern Democrat (that is, one who advocated reaching a negotiated 
settlement with the Confederacy, even at the cost of Union), was arrested in 
Indiana for conspiracy against the United States. Having been identified as a 
leader in a secret organization that aimed to subvert the war effort by 
encouraging resistance to the draft and by freeing Confederate prisoners, 
Milligan was tried by a military tribunal in Indianapolis and sentenced to 
death. Although his guilty verdict came only two weeks after his arrest, his 
execution was scheduled for May, 19, 1865. Lee surrendered at Appomattox 
on April 9, 1865. Milligan challenged his conviction in court, and the 
Supreme Court ultimately decided in Milligan’s favor. All nine Justices agreed 
that Milligan’s conviction by military tribunal was unlawful, but four of the 
nine argued in a separate opinion that the problem was not the tribunals 
themselves but the fact that Congress had not authorized them. In the opinion 
below, Justice David Davis argued instead that the key factor was that the civil 
courts of justice in Indiana had never closed. Because the military was using 
tribunals under Lincoln's authority, this case is an important early example of 
the Supreme Court challenging the power of the president as Commander in 
Chief during wartime.  Note, however, that the decision was given after the 
War had ended.

Source: Cases Argued and Adjudged in the Supreme Court of the 
United States, December Term, 1866. Volume IV. (New York and Albany: 
Banks and Brothers, Law Publishers, 1889), 107-30. 

_____________________________

Mr. Justice Davis delivered the opinion of the court. . . . 
The controlling question in the case is this: Upon the facts stated 

in Milligan’s petition, and the exhibits filed, had the military 
commission mentioned in it jurisdiction, legally, to try and sentence 
him? Milligan, not a resident of one of the rebellious states, or a 
prisoner of war, but a citizen of Indiana for twenty years past, and 
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never in the military or naval service, is, while at his home, arrested by 
the military power of the United States, imprisoned, and, on certain 
criminal charges preferred against him, tried, convicted, and sentenced 
to be hanged by a military commander of the military district of 
Indiana. Had this tribunal the legal power and authority to try and 
punish this man?

No graver question was ever considered by this court, nor one 
which more nearly concerns the rights of the whole people; for it is 
the birthright of every American citizen when charged with crime, to 
be tried and punished according to law. The power of punishment is 
alone [the means through] which the laws have provided for that 
purpose, and if they are ineffectual, there is an immunity from 
punishment, no matter how great an offender the individual may be, 
or how much his crimes may have shocked the sense of justice of the 
country, or endangered its safety. By the protection of the law human 
rights are secured; withdraw that protection, and they are at the mercy 
of wicked rulers, or the clamor of an excited people. If there was law to 
justify this military trial, it is not our province to interfere; if there was 
not, it is our duty to declare the nullity of the whole proceedings. The 
decision of this question does not depend on argument or judicial 
precedents, numerous and highly illustrative as they are. These 
precedents inform us of the extent of the struggle to preserve liberty 
and to relieve those in civil life from military trials. The founders of 
our government were familiar with the history of that struggle; and 
secured in a written constitution every right which the people had 
wrested from power during a contest of ages. By that Constitution and 
the laws authorized by it this question must be determined. The 
provisions of that instrument on the administration of criminal justice 
are too plain and direct, to leave room for misconstruction or doubt of 
their true meaning. Those applicable to this case are found in that 
clause of the original Constitution which says, “That the trial of all 
crimes, except in case of impeachment, shall be by jury;”1 and in the 
fourth, fifth, and sixth articles of the amendments. The fourth 
proclaims the right to be secure in person and effects against 
unreasonable search and seizure; and directs that a judicial warrant 

1 Article III, Section 2.
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shall not issue “without proof of probable cause supported by oath or 
affirmation.” The fifth declares “that no person shall be held to answer 
for a capital or otherwise infamous crime unless on presentment by a 
grand jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger, nor be 
deprived of life, liberty, or property, without due process of law.” And 
the sixth guarantees the right of trial by jury, in such manner and with 
such regulations that with upright judges, impartial juries, and an able 
bar, the innocent will be saved and the guilty punished. It is in these 
words: 

In all criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the state and district 
shall have been previously ascertained by law, and to be informed of 
the nature and cause of the accusation, to be confronted with the 
witnesses against him, to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his 
defense.

These securities for personal liberty thus embodied, were such as 
wisdom and experience had demonstrated to be necessary for the 
protection of those accused of crime. And so strong was the sense of 
the country of their importance, and so jealous were the people that 
these rights, highly prized, might be denied them by implication, that 
when the original Constitution was proposed for adoption it 
encountered severe opposition; and, but for the belief that it would be 
so amended as to embrace them, it would never have been ratified. 

Time has proven the discernment of our ancestors; for even these 
provisions, expressed in such plain English words, that it would seem 
the ingenuity of man could not evade them, are now, after the lapse of 
more than seventy years, sought to be avoided. Those great and good 
men foresaw that troublous times would arise, when rulers and people 
would become restive under restraint, and seek by sharp and decisive 
measures to accomplish ends deemed just and proper; and that the 
principles of constitutional liberty would be in peril, unless 
established by irrepealable law. The history of the world had taught 
them that what was done in the past might be attempted in the future. 
The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its protection 
all classes of men, at all times, and under all circumstances. No 

120



121 Ex parte Milligan

doctrine, involving more pernicious consequences, was ever invented 
by the wit of man than that any of its provisions can be suspended 
during any of the great exigencies of government. Such a doctrine 
leads directly to anarchy or despotism, but the theory of necessity on 
which it is based is false; for the government, within the Constitution, 
has all the powers granted to it, which are necessary to preserve its 
existence; as has been happily proved by the result of the great effort 
to throw off its just authority. 

Have any of the rights guaranteed by the Constitution been 
violated in the case of Milligan? And if so, what are they?

Every trial involves the exercise of judicial power; and from what 
source did the military commission that tried him derive their 
authority? Certainly, no part of the judicial power of the country was 
conferred on them; because the Constitution expressly vests it “in one 
supreme court and such inferior courts as the Congress may from time 
to time ordain and establish,”2 and it is not pretended that the 
commission was a court ordained and established by Congress. They 
cannot justify on the mandate of the President; because he is 
controlled by law, and has his appropriate sphere of duty, which is to 
execute, not to make, the laws; and there is “no unwritten criminal 
code to which resort can be had as a source of jurisdiction.”3 

But it is said that the jurisdiction is complete under the “laws and 
usages of war.”4

It can serve no useful purpose to inquire what those laws and 

2 Article III, Section 1
3 This line appears in an antebellum legal commentary: Alfred Conkling, A 
Treatise on the Organization, Jurisdiction and Practice of the Courts of the United 
States (W. A. Gould and Company, 1831), 74. Conkling (1789-1874) was a 
lawyer and a long-term district court judge in New York state.
4 Possibly a reference to military historian Francis Lieber’s lecture series on 
military ethics by that title, or to his pamphlet, Guerrilla Parties: Considered 
with Reference to the Laws and Usages of War (D. Van Nostrand, 1862). Lieber 
(1798-1892) was such a respected expert in the field of military ethics that 
President Lincoln tasked him with serving as the primary author of the 
army’s revised code of conduct, Instructions for the Government of Armies of the 
United States in the Field (1863), known also as General Order № 100, or 
simply, the Lieber Instructions.

121



Ex parte Milligan
 122

usages are, whence they originated, where found, and on whom they 
operate; they can never be applied to citizens in states which have 
upheld the authority of the government, and where the courts are 
open and their process unobstructed. This court has judicial 
knowledge that in Indiana the Federal authority was always 
unopposed, and its courts always open to hear criminal accusations 
and redress grievances; and no usage of war could sanction a military 
there for any offence whatever of a citizen in civil life, in nowise 
connected with the military service. Congress could grant no such 
power; and to the honor of our national legislature be it said, it has 
never been provoked by the state of the country even to attempt its 
exercise. One of the plainest constitutional provisions was, therefore, 
infringed when Milligan was tried by a court not ordained and 
established by Congress, and not composed of judges appointed 
during good behavior.

Why was he not delivered to the Circuit Court of Indiana to be 
proceeded against according to law? No reason of necessity could be 
urged against it; because Congress had declared penalties against the 
offences charged, provided for their punishment, and directed that 
court to hear and determine them. And soon after this military 
tribunal was ended, the Circuit Court met, peacefully transacted its 
business, and adjourned. It needed no bayonets to protect it, and 
required no military aid to execute it judgements. It was held in a state, 
eminently distinguished for patriotism, by judges commissioned 
during the Rebellion, who were provided with juries, upright, 
intelligent, and selected by a marshal appointed by the President. The 
government had no right to conclude that Milligan, if guilty, would 
not receive in that court merited punishment; for its records disclose 
that it was constantly engaged in the trial of similar offences, and was 
never interrupted in its administration of criminal justice. If it was 
dangerous, in the distracted condition of affairs, to leave Milligan 
unrestrained of his liberty, because he “conspired against the 
government, afforded aid and comfort to rebels, and incited the 
people to insurrection,”5 the law said arrest him, confine him closely, 
render him powerless to do further mischief; and then present his case 

5 Presumably a quotation from the case against Milligan.
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to the grand jury of the district, with proofs of his guilt, and, if 
indicted, try him according to the course of the common law. If this 
had been done, the Constitution would have been vindicated, the law 
of 1863 enforced, and the securities for personal liberty preserved and 
defended. 

Another guarantee of freedom was broken when Milligan was 
denied a trial by jury. The great minds of the country have differed on 
the correct interpretation to be given to various provisions of the 
Federal Constitution; and judicial decision has been often invoked to 
settle their true meaning; but until recently no one ever doubted that 
the right of trial by jury was fortified in the organic law against the 
power of attack. It is now assailed; but if ideas can be expressed in 
words, and language has any meaning, this right—one of the most 
valuable in a free country—is preserved to everyone accused of crime 
who is not attached to the army, or navy, or militia in actual service. 
The sixth amendment affirms that “in all criminal prosecutions the 
accused shall enjoy the right to a speedy and public trial by an 
impartial jury,” language broad enough to embrace all persons and 
cases; but the fifth, recognizing the necessity of an indictment, or 
presentment, before anyone can be held to answer for high crimes, 
“excepts cases arising in the land or naval forces, or in the militia, when 
in actual service, in time of war or public danger;” and the framers of 
the Constitution, doubtless, meant to limit the right of trial by jury, in 
the sixth amendment, to those persons who were subject to 
indictment or presentment in the fifth. 

The discipline necessary to the efficiency of the army and navy, 
required other and swifter modes of trial than are furnished by the 
common law courts; and, in pursuance of the power conferred by the 
Constitution, Congress has declared the kinds of trial, and the manner 
in which they shall be conducted, for offences committed while the 
party is in the military or naval service. Every one connected with 
these branches of the public service is amenable to the jurisdiction 
which Congress has created for their government, and, while thus 
serving, surrenders his right to be tried by the civil courts. All other 
persons, citizens of states where the courts are open, if charged with 
crime, are guaranteed the inestimable privilege of trial by jury. This 
privilege is a vital principle, underlying the whole administration of 
criminal justice; it is not held by sufferance, and cannot be frittered 
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away on any plea of state or political necessity. When peace prevails, 
and the authority of the government is undisputed, there is no 
difficulty of preserving the safeguards of liberty; for the ordinary 
modes of trial are never neglected, and no one wished it otherwise; 
but if society is disturbed by civil commotion—if the passions of men 
are aroused and the restraints of law weakened, if not disregarded—
these safeguards need, and should receive, the watchful care of those 
entrusted with the guardianship of the Constitution and laws. In no 
other way can we transmit to posterity unimpaired the blessings of 
liberty, consecrated by the sacrifices of the Revolution. 

It is claimed that martial law covers with its broad mantle the 
proceedings of this military commission. The proposition is this: that 
in a time of war the commander of an armed force (if in his opinion 
the exigencies of the country demand it, and of which he is to judge), 
has the power, within the lines of his military district, to suspend all 
civil rights and their remedies, and subject citizens as well as soldiers 
to the rule of his will; and in the exercise of his lawful authority cannot 
be restrained, except by his superior officer or the President of the 
United States.

If this position is sound to the extent claimed, then when war 
exists, foreign or domestic, and the country is subdivided into military 
departments for mere convenience, the commander of one them can, 
if he chooses, within his limits, on the plea of necessity, with the 
approval of the Executive, substitute military force for and to the 
exclusion of the laws, and punish all persons, as he thinks right and 
proper, without fixed or certain rules.  

The statement of this proposition shows its importance; for, if 
true, republican government is a failure, and there is an end of liberty 
regulated by law. Martial law, established on such a basis, destroys 
every guarantee of the Constitution, and effectually renders the 
“military independent of and superior to the civil power”—the 
attempt to do which by the King of Great Britain was deemed by our 
fathers such an offence, that they assigned it to the world as one of the 
causes which impelled them to declare their independence. Civil 
liberty and this kind of martial law cannot endure together; the 
antagonism is irreconcilable; and, in the conflict, one or the other 
must perish.
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_____________________________

Youngstown Sheet & Tube Co. v. Sawyer
Associate Justice Robert Jackson (concurring opinion)

1952

In 1952, Harry Truman issued an executive order directing the 
Secretary of Commerce to take control of the nation’s steel mills. Under this 
plan, the employees of the steel mills would become employees of the US 
government. Truman issued his order to prevent a slowdown in steel 
production, a slowdown caused by a strike announced by United Steelworkers 
and a slowdown that Truman believed would undermine the nation’s war 
efforts in Korea. Under the Taft–Hartley Act of 1947, Truman had the power 
to order the workers to return to work for eighty days, but this law was passed 
over his veto by a Republican Congress and was perceived as anti-Labor. 
Truman’s seizure of the steel mills tested the outer limits of the president’s 
domestic powers during wartime. The steel companies took their case to the 
federal courts.

The Supreme Court ruled against Truman in a six to three decision. 
Justice Robert Jackson’s concurring opinion has emerged as the most 
important of these opinions. Jackson argues that the Constitution is unclear 
about the president’s authority, and instead offers a practical procedural 
framework for justices who have to decide similar cases. Jackson’s framework is 
still cited by presidents and judges.

Source: United States Reports. Volume 343, Cases Adjudged in the 
Supreme Court at October Term, 1951 (Washington, D.C.: United States 
Government Printing Office, 1952), 634-55.

_____________________________

Mr. Justice Jackson,1 concurring in the judgment and opinion. . . .
That comprehensive and undefined presidential powers hold both 

1 Robert Jackson (1892 – 1954), was an Associate Justice of the Supreme 
Court from 1941 to 1954. He was appointed by Franklin Delano Roosevelt, 
in whose administration he served as Solicitor General and Attorney General. 
He is considered by many legal historians to be one of the leading Justices of 
the twentieth century.
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practical advantages and grave dangers for the country will impress 
anyone who has served as legal adviser to a President in time of 
transition and public anxiety. While an interval of detached reflection 
may temper teachings of that experience, they probably are a more 
realistic influence on my views than the conventional materials of 
judicial decision which may seem unduly to accentuate doctrine and 
legal fiction. But as we approach the question of presidential power, 
we half overcome mental hazards by recognizing them. The opinions 
of judges, no less than executives and publicists, often suffer the 
infirmity of confusing the issue of a power’s validity with the cause it is 
invoked to promote, of confounding the permanent executive office 
with its temporary occupant. The tendency is strong to emphasize 
transient results upon policies – such as wages or stabilization – and 
lose sight of enduring consequences upon the balanced power 
structure of our Republic.

A judge, like an executive advisor, may be surprised at the poverty 
of really useful and unambiguous authority applicable to concrete 
problems of executive power as they actually present themselves. Just 
what our forefathers did envision, or would have envisioned had they 
foreseen modern conditions, must be divined from materials almost as 
enigmatic as the dreams Joseph was called upon to interpret for 
Pharaoh.2 A century and a half of partisan debate and scholarly 
speculation yields no net results but only supplies more or less apt 
quotations from respected sources on each side of any question. They 
largely cancel each other. And court decisions are indecisive because 
of the judicial practice of dealing with the largest questions in the most 
narrow way.

The actual art of governing under this Constitution does not and 
cannot conform to judicial definitions of the power of any of its 
branches based on isolated clauses or even single Articles torn from 
context. While the Constitution diffuses power the better to secure 
liberty, it also contemplates that practice will integrate the dispersed 
powers into a workable government. It enjoins upon its branches 
separateness but interdependence, autonomy but reciprocity. 
Presidential powers are not fixed but fluctuate, depending on their 

2 See Genesis 40–41.
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disjunction or conjunction with those of Congress. We may well begin 
by a somewhat over-simplified grouping of practical situations in 
which a President may doubt, or others may challenge, his powers, 
and by distinguishing roughly the legal consequences of this factor of 
relativity.

1. When the President acts pursuant to an express or implied
authorization of Congress, his authority is at its maximum, for it 
includes all that he possesses in his own right plus all that Congress 
can delegate. In these circumstances, and in these only, may he be said 
(for what it may be worth) to personify the federal sovereignty. If his 
act is held unconstitutional under these circumstances, it usually 
means that the Federal Government as an undivided whole lacks 
power. A seizure executed by the President pursuant to an act of 
Congress would be supported by the strongest of presumptions and 
the widest latitude of judicial interpretation, and the burden of 
persuasion would rest heavily upon any who might attack it.

2. When the President acts in absence of either a congressional
grant or denial of authority, he can only rely upon his own 
independent powers, but there is a zone of twilight in which he and 
Congress may have concurrent authority, or in which its distribution is 
uncertain. Therefore, congressional inertia, indifference or quiescence 
may sometimes, at least as a practical matter, enable, if not invite, 
measures on independent presidential responsibility. In this area, any 
actual test of power is likely to depend on the imperatives of events 
and contemporary imponderables rather than on abstract theories of 
law.

3. When the President takes measures incompatible with the
expressed or implied will of Congress, his power is at its lowest ebb, 
for then he can rely only upon his own constitutional powers minus 
any constitutional powers of Congress over the matter. Courts can 
sustain exclusive presidential control in such a case only by disabling 
the Congress from acting upon the subject. Presidential claim to a 
power at once so conclusive and preclusive must be scrutinized with 
caution, for what is at stake is the equilibrium established by our 
constitutional system.

Into which of these classifications does this executive seizure of 
the steel industry fit? It is eliminated from the first by admission, for it 
is conceded that no congressional authorization exists for this seizure. 
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That takes away also the support or the many precedents and 
declarations which were made in relation, and must be confined, to 
this category.

Can it be defended under flexible tests available to the second 
category? It seems clearly eliminated from that class because Congress 
has not left seizure of private property an open field but has covered it 
by three statutory policies inconsistent with this seizure. In cases 
where the purpose is to supply the needs of the Government itself, 
two courses are provided: one, seizure of a plant which fails to comply 
with obligatory orders placed by the Government; another, 
condemnation of facilities, including temporary use under the 
eminent domain. The third is applicable where it is the general 
economy of the country that is to be protected rather than exclusive 
government interests. None of these were invoked. In choosing a 
different and inconsistent way of his own, the President cannot claim 
that it is necessitated or invited by failure of Congress to legislate upon 
the occasions, grounds and methods for seizure of industrial 
properties.

This leads the current seizure to be justified only by the severe 
tests under the third grouping, where it can be supported only by any 
remainder of executive power after subtraction of such powers as 
Congress may have over the subject. In short, we can sustain the 
President only by holding that seizure of such strike-bound industries 
is within his domain and beyond the control of Congress. Thus, this 
Court’s first review of such seizures occurs under circumstances which 
leave presidential power most vulnerable to attack and in the least 
favorable of possible constitutional postures.

I did not suppose, and I am not persuaded, that history leaves it 
open to question, at least in the courts, that the executive branch, like 
the Federal Government as a whole, possesses only delegated powers. 
The purpose of the Constitution was not only to grant power, but to 
keep it from getting out of hand. However, because the President does 
not enjoy unmentioned powers does not mean that the mentioned 
ones should be narrowed by a niggardly construction. Some clauses 
could be made almost unworkable, as well as immutable, by refusal to 
indulge some latitude of interpretation for changing times. I have 
heretofore, and do now, give to the enumerated powers the scope and 
elasticity afforded by what seem to be reasonable, practical 
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implications instead of the rigidity dictated by a doctrinaire 
textualism.

The Solicitor General seeks the power of seizure in three clauses 
of the Executive Article, the first reading, “The executive Power shall 
be vested in a President of the United States of America.” Lest I be 
thought to exaggerate, I quote the interpretation which his brief puts 
upon it: “In our view, the clause constitutes a grant of all the executive 
powers of which the Government is capable.” If that be true, it is 
difficult to see why the forefathers bothered to add several specific 
items, including some trifling ones. . . .

As to whether there is imperative necessity for such powers, it is 
relevant to note the gap that exists between the President’s paper 
powers and his real powers. The Constitution does not disclose the 
measure of the actual controls wielded by the modern presidential 
office. That instrument must be understood as an Eighteenth-Century 
sketch of a government hoped for, not as a blueprint for the 
Government that is. Vast accretions of federal powers, eroded from 
that reserved by the states, have magnified the scope of presidential 
activity. Subtle shifts take place in the centers of real power that do not 
show on the face of the Constitution.

Executive power has the advantage of concentration in a single 
head in whose choice the whole nation has a part, making him the 
focus of public hopes and expectations. In drama, magnitude and 
finality his decisions so far overshadow any others that almost alone 
he fills the public eye and ear. No other personality in public life can 
begin to compete with him in access to the public mind through 
modern methods of communications. By his prestige as head of state 
and his influence upon the public opinion he exerts a leverage upon 
those who are supposed to check and balance his power which often 
cancels their effectiveness.

Moreover, the rise of the party system has made a significant 
extraconstitutional supplement to real executive power. No appraisal 
of his necessities is realistic which overlooks that he heads a political 
system as well as a legal system. Party loyalties and interests, 
sometimes more binding than law, extend his effective control into 
branches of government other than his own and he often may win, as a 
political leader, what he cannot command under the Constitution. 
Indeed, Woodrow Wilson, commenting on the President as leader 
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both of his party and of his nation, observed, “If he rightly interpret 
the national thought and boldly insist upon it, he is irresistible. . . . His 
office is anything he has the sagacity and force to make it.”3 I cannot be 
brought to believe that this country will suffer if the Court refuses 
further to aggrandize the presidential office, already so potent and 
relatively immune from judicial review, at the expense of Congress.

But I have no illusion that any decision of this Court can keep 
power in the hands of Congress if it is not wise and timely in meeting 
its problems. A crisis that challenges the President equally, or perhaps 
primarily, challenges Congress. If not good law, there was worldly 
wisdom in the maxim attributed to Napoleon that “The tools belong 
to the man who can use them.” We may say that power to legislate for 
emergencies belongs to the hands of Congress, but only Congress 
itself can prevent power from slipping through its fingers. . . .

3 Woodrow Wilson makes this comment in a passage from his Constitutional 
Government (Document 21), although this passage is not included in this 
volume.
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_____________________________

Transcript of David Frost’s 
Interview with Richard Nixon

1977

In 1977, former president Richard Nixon agreed to be interviewed by 
British journalist David Frost for recordings broadcast on television. The 
interview tapes went over twenty-eight hours, and were produced as four 
television episodes, viewed by millions of people worldwide. In this selection, 
Nixon defends the Huston Plan, which included illegal efforts to monitor anti-
war and countercultural activists. 

In doing so, Nixon offers a theory of executive prerogative that goes 
beyond that offered by Jefferson and Lincoln (Documents 10 and 17). Unlike 
Jefferson, Nixon argues that the Constitution itself allows the president to 
break the law. Unlike Lincoln, Nixon assumes that this power can be used 
even when the Union is not at stake.

Source: Sir David Frost, Frost/Nixon: Behind the Scenes of the Nixon 
Interviews (New York: Harper Perennial, 2007), 254-6, 266-71.

_____________________________

Frost: You called a meeting on June the fifth, 1970, about the 
Huston plan and eventually approved it in July. It got your okay on 
July the fourteenth, didn’t it? And in the Huston plan it stated very 
clearly, with reference to the entry that was being proposed, it said 
very clearly, use of this technique is clearly illegal, it amounts to 
burglary … however, it is also one of the most fruitful tools and it can 
produce the type of intelligence which cannot be obtained in any 
other fashion. Why did you approve a plan that included an element 
like that … that was clearly illegal? 

Nixon: Because as president of the United States … ah … I had to 
make a decision, as has faced most presidents, in fact, all of them, ah 
… in which, ah … the national security in terms of a threat from 
abroad, ah … and the security of the individual … individual violence 
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at home had to be put first.1 Ah … I think Abraham Lincoln has stated 
it better than anybody else, as he does in so many cases. When he said, 
“Must a government be too strong for the liberties of its people? Or 
too weak to defend or maintain its own existence?”2 That’s the 
dilemma that presidents have had to face, ah … Roosevelt had to face 
it in World War II. Truman and Eisenhower in the Cold War period. 
Kennedy and Johnson as Vietnam began to come in. And Kennedy, of 
course, even before Vietnam began to escalate, had the beginning of 
the violent racial disturbances … ah … which led to some activities in 
this category. Now let’s first, let’s second understand what the 
surreptitious entry is limited to. You will note that a surreptitious 
entry in cases involving national security and specifically mentions, ah 
… two, ah … groups of, ah … internal organizations who had no 
foreign connections as far as we know. Ah … the Weathermen and the 
Black Panthers.3 

Now, why were we concerned? Let’s look at the year, 1970. We 
had a situation where thirty-five thousand people, ah … had been 
victims of assaults. A number of them had been killed. It was a year in 
which we had, ah … sixteen airplane hijackings. There had been about 
eleven the year before. Ah … but most significantly, it was a year in 
which there had been thirty thousand bombings and fifty thousand …
I mean, sorry, three thousands bombings, three thousand bombings 
and fifty thousand bomb threats … which caused, ah … the 
evacuation of buildings. Ah… it was a year of turbulence in American 

1 Frost indicates the pauses characteristic of Nixon’s speaking style by means 
of ellipses. Hence, in this document excerpt, we indicate omitted text by 
means of footnotes.
2 Nixon paraphrases a sentence from Lincoln’s Special Message to Congress 
on July 4, 1861 (Document 16).
3 The Black Panther Party was founded in Oakland, California in 1966, 
initially to monitor police treatment of black citizens; the group espoused a 
Marxist, black nationalist ideology and became involved in violent conflicts 
with police. The Weathermen, also known as the Weather Underground, 
formed in 1969 as a militant faction of the campus-based socialist 
organization Students for a Democratic Society. Seeing themselves as leaders 
of a revolutionary movement that would put an end to US “imperialism,” they 
engaged in domestic terrorism.
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society. Ah … ’‘68 … ’69 … ’70 … the residue of the terrible period 
of ’68. Washing over into ’69 and continued through ’70 and then, 
thank God, began to go down in ’71 and ’72, when calm was restored 
to the campuses. The cities did cease to be burned, and bombings did 
go down. And while we’ve argued about our crime statistics, where at 
least in ’72 there was a decrease rather than an increase. Alright, now, 
now in 1970, in the middle of 1970, ah … we were faced with a 
situation here, first, where the intelligence agencies weren’t working 
together. Ah … there were CIA … was not speaking to the FBI … the 
NSA, the National Security Agency, which of course does all of our 
[cryptographic] work. That’s the highly sensitive, technical work, you 
know, to break codes and that sort of thing … had very little 
communication with the other two. Ah … under the circumstances I 
felt that we had to coordinate these activities and get a more effective 
program for dealing with, first, foreign-directed, ah … espionage, ah 
… or foreign-supported, ah… subversion. And in addition with 
domestic groups that used and advocated violence... .

Frost: So, what in a sense you’re saying is that there are certain 
situations and the Huston plan or that part of it was one of them 
where the president can decide that it’s in the best interest of the 
nation or something and do something illegal. 

Nixon: Well, when the president does it … that means that it is 
not illegal.4 

Frost: By definition –

Nixon: Exactly … exactly… if the president … if, for example, the 
president approves something … approves an action, ah … because of 
the national security or in this case because of a threat to internal 
peace and order of, ah … ah … significant magnitude … then … the 
president’s decision in that instance is one, ah … that enables those 
who carry it out to carry it out without violating a law. Otherwise 
they’re in an impossible position. 

4 At this point in Frost’s published transcript of the interview, he injects an 
editorial comment, which we omit.
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Frost: So that the black-bag jobs that were authorized in the 
Huston plan … if they’d gone ahead, would have been made legal by 
your action? 

Nixon: Well … I think that we would … I think that we’re 
splitting hairs here. Burglaries per se are illegal. Let’s begin with that 
proposition. Second, when a burglary, as you have described a black-
bag job, ah … when a burglary, ah … is one that is undertaken 
because of an expressed policy decided by the president, ah … in the 
interests of the national security … or in the interests of domestic 
tranquility … ah … when those interests are very, very high … and 
when the device will be used in a very limited and cautious manner 
and responsible manner … when it is undertaken, then, then that 
means that what would otherwise be technically illegal does not 
subject those who engage in such activity to criminal prosecution. 
That’s the way I would put it. Now, that isn’t trying to split hairs … but 
I do not mean to suggest the president is above the law … what I am 
suggesting, however, what we have to understand, is, in wartime 
particularly, war abroad, and virtually revolution in certain 
concentrated areas at home, that a president does have under the 
Constitution extraordinary powers and must exert them with … as 
little as possible. . . .
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Boumediene v. Bush
Associate Justice Anthony Kennedy (majority) and 

Associate Justice Antonin Scalia (minority)
2008

Lakhdar Boumediene, a Bosnian citizen born in Algeria, was arrested by 
Bosnian police for a plot to bomb the American embassy in Sarajevo and was 
being held by the United States at Guantanamo Bay. He was among a 
number of detainees who challenged their detention by filing for a writ of 
habeas corpus. 

His Supreme Court case is best understood as part of larger negotiation 
between the Court and the political branches. In Rasul v. Bush (2004), a 
Supreme Court majority ruled that the detainees at Guantanamo could 
challenge their detentions in federal court and that they were entitled to some 
judicial process similar to the tribunals laid out by Congress in its Uniform 
Code of Military Justice. This was a defeat for George W. Bush who had 
argued that his detention of suspected terrorists was within Robert Jackson’s 
first category (Document 31): Congress had authorized the action with its 
broad Authorization of the Use of Military Force against the terrorists of 
September 11th, and the president had authority under Article II of the 
Constitution. In response to Rasul, Congress passed the Detainee Treatment 
Act of 2005 (DTA), which seemed to limit judicial authority over the 
detainees in Guantanamo. 

In Hamdan vs. Rumsfeld (2006), however, a divided Court read the 
DTA narrowly to mean that it did not apply to cases that were already 
pending. So Congress passed a new law, the Military Commissions Act of 
2006, which explicitly stated that the detainees would not be eligible for 
habeas petitions. 

In the opinion below, Justice Kennedy writes for a Court majority holding 
that the Congress in fact could not pass such a law. Justice Scalia’s dissenting 
opinion is also included.

Source: United States Reports. Volume 553, Cases Adjudged in the 
Supreme Court at October Term, 2007 (Washington, D.C.: United States 
Government Printing Office, 1952), 732-33, 793-95, 796-98, 826-31.

_____________________________
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Justice Kennedy1 delivered the opinion of the Court.
Petitioners are aliens designated as enemy combatants and 

detained at the United States Naval Station at Guantanamo Bay, 
Cuba. . . .

Petitioners present a question not resolved by our earlier cases 
relating to the detention of aliens at Guantanamo: whether they have 
the constitutional privilege of habeas corpus, a privilege not to be 
withdrawn except in conformance with the Suspension Clause, Art I, 
sec. 9, cl. 2. We hold these petitioners do have the habeas corpus 
privilege. Congress has enacted a statute, the Detainee Treatment Act 
of 2005 (DTA), 119 Stat. 2739, that provides certain procedures for 
review of the detainees’ status. We hold that those procedures are not 
an adequate and effective substitute for habeas corpus. Therefore sec. 
7 of the Military Commissions Act of 2006 (MCA), 28 U.S.C. sec. 
2241(e), operates as an unconstitutional suspension of the writ. We 
do not address whether the President has the authority to detain these 
petitioners nor do we hold that the writ must issue. These and other 
questions regarding the legality of the detention are to be resolved in 
the first instance by the District Court. . . . 

In light of our conclusion that there is no jurisdictional bar to the 
District Court’s entertaining petitioners’ claims the question remains 
whether there are prudential barriers to habeas corpus review under 
these circumstances.

The Government argues petitioners must seek review of their 
CSRT [Combatant Status Review Tribunals] determinations in the 
Court of Appeals before they can proceed with their habeas corpus 
actions in the District Court. As noted earlier, in other contexts and 
for prudential reasons this Court has required exhaustion of 
alternative remedies before a prisoner can seek federal habeas relief. 
Most of these cases were brought by prisoners in state custody, e.g., Ex 
parte Royall, 117 U.S. 241, and thus involved federalism concerns that 
are not relevant here. But we have extended this rule to require 
defendants in courts-martial to exhaust their military appeals before 
proceeding with a federal habeas corpus action. See Schlesinger, 
420 U. S. at 758. 

1 Anthony Kennedy (1936–) was  an Associate Justice on the Supreme Court  
from 1987 to 2018.

136



In cases involving foreign citizens detained abroad by 
the Executive, it likely would be both an impractical and 
unprecedented extension of judicial power to assume that habeas 
corpus would be available at the moment the prisoner is taken 
into custody. If and when habeas corpus jurisdiction applies, as it 
does in these cases, then proper deference can be accorded to 
reasonable procedures for screening and initial detention under 
lawful and proper conditions of confinement and treatment for a 
reasonable period of time. Domestic exigencies, furthermore, might 
also impose such onerous burdens on the Government that here, too, 
the Judicial Branch would be required to devise sensible rules for 
staying habeas corpus proceedings until the Government can comply 
with its requirements in a responsible way. Cf. Ex parte Milligan, 4 
Wall., at 127 (“If, in foreign invasion or civil war, the courts are 
actually closed, and it is impossible to administer criminal justice 
according to law, then, on the theatre of active military operations, 
where war really prevails, there is a necessity to furnish a substitute 
for civil authority, thus overthrown, to preserve the safety of the army 
and society; and as no power is left but the military, it is allowed 
to govern by martial rule until the laws can have their free 
course”).2 Here, as is true with detainees apprehended abroad, 
a relevant consideration in determining the courts’ role is whether 
there are suitable alternative processes in place to protect 
against the arbitrary exercise of governmental power.

Th  e cases before us, however, do not involve detainees who 
have been held for a short period of time while awaiting their 
CSRT determinations. Were that the case, or were it probable that the 
Court of Appeals could complete a prompt review of their 

2 For an excerpt from this case, see Document 18.
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      The real risks, the real threats, of terrorist attacks are constant and 
not likely soon to abate. Th e ways to disrupt our life and laws are 
so many and unforeseen that the Court should not attempt even 
some general catalogue of crises that might occur. Certain 
principles are apparent, however. Practical considerations and exigent 
circumstances inform the definition and reach of the law’s writs, 
including habeas corpus. The cases and our tradition reflect this 
precept. 
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applications, the cause for requiring temporary abstention or 
exhaustion of alternative remedies would be much stronger. 
These qualifications no longer pertain here. In some of these cases 
six years have elapsed without the judicial oversight that habeas 
corpus or an adequate substitute demands. And there has been 
no showing that the Executive faces such onerous burdens that it 
cannot respond to habeas corpus actions. To require these detainees 
to complete DTA review before proceeding with their habeas 
corpus actions would be to require additional months, if not 
years, of delay. The first DTA review applications were filed over 
two years ago, but no decision on the merits have been issued. 
While some delay in fashioning new procedures is 
unavoidable, the costs of delay can no longer be borne by those 
who are held in custody. The detainees in these cases are 
entitled to a prompt habeas corpus hearing.

Our decision today holds only that petitioners before us 
are entitled to seek the writ; that the DTA review procedures 
are an inadequate substitute for habeas corpus; and that petitioners 
in these cases need not exhaust the review procedures in the Court of 
Appeals before proceeding with their habeas actions in the District 
Court. The only law we identify as unconstitutional is MCA sec.7, 
28 U.S.C. sec. 2241(e). Accordingly, both the DTA and the CSRT 
process remain intact. Our holding with regard to exhaustion 
should not be read to imply that habeas corpus should intervene 
the moment an enemy combatant steps foot in a territory where the 
writ runs. The Executive is entitled to a reasonable period of time 
to determine a detainee’s status before a court entertains that 
detainees habeas corpus petition. The CRST process is the 
mechanism Congress and the President set up to deal with these 
issues. Except in cases of undue delay, federal courts should refrain 
from entertaining an enemy combatant’s habeas corpus petition at 
least until after the Department, acting via the CSRT, has had a 
chance to review his status. . . . In considering both the procedural 
and substantive standards used to impose detention to prevent acts 
of terrorism, proper deference must be accorded to the political 
branches. See United States v. Curtiss-Wright Export Corp., 229 U.S 

3 See Document 25.
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304, 320 (1936).3 Unlike the President and some 
designatedmembers of Congress, neither the Members of this 
Court not most federal judges begin the day with briefings that may 
describe new and serious threats to our Nation and its people. The 
law must accord the Executive substantial authority to apprehend 
and detain those who pose a real danger to our security.

Officials charged with daily operational responsibility for 
our security may consider a judicial discourse on the history of the 
Habeas Corpus Act of 1679 and like matters to be far removed 
from the Nation’s present, urgent concerns. Established legal 
doctrine, however, must be consulted for its teaching. Remote it time 
it may be; irrelevant to the present it is not. Security depends 
upon a sophisticated intelligence apparatus and the ability of our 
Armed Forces to act and to interdict. There are further 
considerations, however. Security subsists, too, in fidelity to 
freedom’s first principles. Chief among these are freedom from 
arbitrary and unlawful restraint and the personal liberty that is 
secured by adherence to the separation of powers. It is from these 
principles that the judicial authority to consider petitions for habeas 
corpus relief derives. 

Our opinion does not undermine the Executive’s powers 
as Commander in Chief. On the contrary, the exercise of those powers 
is vindicated, not eroded, when confirmed by the Judicial 
Branch. Within the Constitution’s separation-of-powers 
structure, few exercises of judicial power are as legitimate or 
necessary as the responsibility to hear challenges to the authority 
of the Executive to imprison a person. Some of these petitioners have 
been in custody for six years with no definitive judicial determination 
as to the legality of their detention. Their access to the writ is a 
necessity to determine the lawfulness of their status, even if, in the 
end, they do not obtain the relief they seek.

Because our Nation’s past military conflicts have been of 
limited duration, it has been possible to leave the outer 
boundaries of war powers undefined. If, as some fear, terrorism 
continues to pose dangerous threats to us for years to come, the 
Court might not have this luxury. Th is result is not inevitable, 
however. The political branches, consistent with their 
independent obligations to interpret and uphold the Constitution, 
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can engage in a genuine debate about how best to preserve 
constitutional values while protecting the nation from terrorism. Cf. 
Hamdan, 548 U.S., at 636 (Breyer, J., concurring) (“[ J]udicial 
insistence upon that consultation does not weaken our Nation’s 
ability to deal with danger. To the contrary, that insistence 
strengthens the Nation’s ability to determine – through 
democratic means – how best to do so”). 

It bears repeating that our opinion does not address the content 
of the law that governs petitioners’ detention. Th at is a matter yet 
to be determined. We hold that petitioners may invoke the 
fundamental procedural protections of habeas corpus. Th e laws 
and Constitution are designed to survive, and remain in force, in 
extraordinary times. Liberty and security can be reconciled; and in 
our system they are reconciled within the framework of the law. Th e 
Framers decided that habeas corpus, a right of first importance, 
must be a part of the framework, a part of that law.

Th e determination by the Court of Appeals that the 
Suspension Clause and its protections are inapplicable to petitioners 
was in error. Th e judgement of the Court of Appeals is reversed. 
Th e cases are remanded to the Court of Appeals with instructions 
that it remand the cases to the District Court for proceedings 
consistent with this opinion.

It is so ordered.

Justice Scalia,4 with whom the Chief Justice,5 Justice Th omas,6 
and Justice Alito7 join, dissenting.

Today, for the first time in our Nation’s history, the Court confers 
the constitutional right to habeas corpus on alien enemies 
detained abroad by our military forces in the course of an ongoing 
war. Th e CHIEF JUSTICE’s dissent, which I join, shows that the 
procedures prescribed by Congress in the Detainee Treatment Act 
provide the essential protections that habeas corpus guarantees; 
there has thus been no suspension of the writ, and no basis 

4 Antonin Scalia (1936–2016) was an Associate Justice of the Supreme 
Court from 1986 to 2016.
5 John G. Roberts (1955–) has been Chief Justice since 2005.
6 Clarence Thomas (1948–) has been an Associate Justice since 1991.
7 Samuel Alito (1950–) has been an Associate Justice since 2006.
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exists for judicial intervention beyond what the Act allows. My 
problem with today’s opinion is more fundamental still: The writ of 
habeas corpus does not, and never has, run in favor of aliens 
abroad; the Suspension Clause thus has no application, and the 
Court’s intervention in this military matter is entirely ultra vires.8

I shall devote most of what will be a lengthy opinion to the legal 
errors contained in the opinion of the Court. Contrary to my usual 
practice, however, I think it appropriate to begin with a description of 
the disastrous consequences of what the Court has done today.
I

America is at war with radical Islamists. The enemy began by 
killing Americans and American allies abroad: 241 at the Marine 
barracks in Lebanon, 19 at the Khobar Towers in Dhahran, 224 at our 
embassies in Dar es Salaam and Nairobi, and 17 on the USS Cole in 
Yemen. See National Commission on Terrorist Attacks Upon the 
United States, the 9/11 Commission Report, pp. 60-61,70,190 
(2004). On September 11, 2001, the enemy brought the battle to 
American soil, killing 2,749 at the Twin Towers in New York City, 184 
at the Pentagon in Washington, D.C., and 40 in Pennsylvania. See id., 
at 552, n. 188. It has threatened further attacks against our homeland; 
one need only walk about buttressed and barricaded Washington, or 
board a plane anywhere in the country, to know that the threat is a 
serious one. Our Armed Forces are now in the field against the enemy, 
in Afghanistan and Iraq. Last week, 13 of our countrymen in arms 
were killed. 

The game of bait-and-switch that today’s opinion plays upon 
the Nation’s Commander in Chief will make the war harder on us. It 
will almost certainly cause more Americans to be killed. That 
consequence would be tolerable if necessary to preserve a time-
honored legal principle vital to our constitutional Republic. But it is 
this Court’s blatant abandonment of such a principle that produces the 
decision today. The President relied on our settled precedent in 
Johnson v. Eisentrager, 339 U.S. 763 (1950), when he established the 
prison at Guantanamo Bay for enemy aliens. Citing that case, the 
President’s Office of Legal Counsel advised him “that the great weight 

8 beyond the scope of its legal authority
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of legal authority indicates that a federal district court could not 
properly exercise habeas jurisdiction over an alien detained at 
[Guantanamo Bay].” Memorandum from Patrick F. Philbin and John 
C. Yoo, Deputy Assistant Attorneys General, Office of Legal Counsel,
to William J. Haynes II, General Counsel, Dept. of Defense, p. 1 (Dec
28, 2001). Had the law been otherwise, the military surely would not
have transported prisoners there, but would have kept them in
Afghanistan, transferred them to another of our foreign military bases,
or turned them over to allies for detention. Those other facilities might
well have been worse for the detainees themselves.

In the long term, then, the Court’s decision today accomplishes 
little, except perhaps to reduce the well-being of enemy combatants 
that the Court ostensibly seeks to protect. In the short term, however, 
the decision is devastating. At least 30 of those prisoners hitherto 
released from Guantanamo Bay have returned to the battlefield. See S. 
Rep. No. 110-90, pt. 7, p. 13 (2007) (minority views of Sens. Kyl, 
Sessions, Graham, Cornyn, and Coburn) (hereinafter Minority 
Report). Some have been captured or killed. See ibid,; see also Mintz, 
Released Detainees Rejoining the Fight, Washington Post, Oct. 22, 
2004, pp. A1, A12. But others have succeeded in carrying on their 
atrocities against innocent civilians. In one case, a detainee released 
from Guantanamo Bay masterminded the kidnaping of two Chinese 
dam workers, one of whom was later shot to death when used as a 
human shield against Pakistani commandos. See Khan & Lancaster, 
Pakistanis Rescue Hostage; 2nd Dies, Washington Post, Oct. 14, 2004, 
p. A18. Another former detainee promptly resumed his post as a
senior Taliban commander and murdered a United Nations engineer
and three Afghan soldiers. Mintz, supra. Still another murdered an
Afghan judge. See Minority Report 13. It was reported only last
month that a released detainee carried out a suicide bombing against
Iraqi soldiers in Mosul, Iraq. See White, Ex-Guantanamo Detainee
Joined Iraq Suicide Attack, Washington Post, May 8, 2008, p. A18.

These, mind you, were detainees whom the military had 
concluded were not enemy combatants. Their return to the kill 
illustrates the incredible difficulty in assessing who is and who is not 
an enemy combatant in a foreign theater of operations where the 
environment does not lend itself to rigorous evidence collection. 
Astoundingly, the Court today raises the bar, requiring military 
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officials to appear before civilian courts and defend their decisions 
under procedural and evidentiary rules that go beyond what Congress 
has specified. As the CHIEF JUSTICE’s dissent makes clear, we have 
no idea what those procedural and evidentiary rules are, but they will 
be determined by civil courts and (in the Court’s contemplation at 
least) will be more detainee-friendly than those now applied, since 
otherwise there would be no reason to hold the congressionally 
prescribed procedures unconstitutional. If they impose a higher 
standard of proof (from foreign battlefields) than the current 
procedures require, the number of the enemy returned to combat will 
obviously increase.

But when the military has evidence that it can bring forward, it 
is often foolhardy to release that evidence to the attorneys 
representing our enemies. And one escalation of procedures that the 
Court is clear about is affording the detainees increased access to 
witnesses (perhaps troops serving in Afghanistan?) and to classified 
information. See ante, at 783-784. During the 1995 prosecution of 
Omar Abdel Rahman, federal prosecutors gave the names of 200 
unindicted co-conspirators to the “Blind Sheik’s” defense lawyers; that 
information was in the hands of Osama Bin Laden within two weeks. 
See Minority Report 14-15. In another case, trial testimony revealed 
to the enemy that the United States had been monitoring their cellular 
network, whereupon they promptly stopped using it, enabling more of 
them to evade capture and continue their atrocities. See id., at 15.

And today it is not just the military that the Court elbows aside. 
A mere two Terms ago in Hamdan v. Rumsfeld, 548 U.S. 557 (2006), 
when the Court held (quite amazingly) that the Detainee Treatment 
Act of 2005 had not stripped habeas jurisdiction over Guantanamo 
petitioners’ claims, four Members of today’s five-Justice majority 
joined an opinion saying the following:

Nothing prevents the President from returning to 
Congress to seek the authority [for trial by military 
commission] he believes necessary.

Where, as here, no emergency prevents consultation with 
Congress, judicial insistence upon that consultation does not 
weaken our Nation's ability to deal with danger. To the 
contrary, that insistence strengthens the Nation's ability to
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determine – through democratic means – how best to do 
so. The Constitution places its faith in those democratic 
means. Id. at 636 

         (Breyer, J., concurring).

Turns out, they were just kidding. For in response, Congress, at 
the President’s request, quickly enacted the Military Commissions 
Act, emphatically reasserting that it did not want these prisoners filing 
habeas petitions. It is therefore clear that Congress and the Executive 
– both political branches – have determined that limiting the role of 
civilian courts in adjudicating whether prisoners captured abroad are 
properly detained is important to success in the war that some 
190,000 of our men and women are now fighting. As the Solicitor 
General argued, “the Military Commissions Act and the Detainee 
Treatment Act . . . represent an effort by the political branches to strike 
an appropriate balance between the need to preserve liberty and the 
need to accommodate the weighty and sensitive governmental 
interests in ensuring that those who have in fact fought with the 
enemy during a war do not return to battle against the United States.” 
Brief for Federal Respondents 10-11 (internal quotation marks 
omitted).

But it does not matter. Th  e Court today decrees that no 
good reason to accept the judgement of the other two 
branches is “apparent.” Ante, at 769. “Th  e Government,” it declares, 
“presents no credible arguments that the military mission at 
Guantanamo would be compromised if habeas corpus courts had 
jurisdiction to hear the detainees’ claims.” Ibid. What competence 
does the Court have to second guess the judgement of Congress and 
the President on such a point? None whatever. But the Court 
blunders in nonetheless. Henceforth, as today’s opinion makes 
unnervingly clear, how to handle the enemy prisoners in this war 
will ultimately lie with the branch that knows least about the 
national security concerns that the subject entails. . . .
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